


Introductions
• Moderator

• Valerie Brennan
• Partner, Plave Koch PLC

• Speaker
• Susan L. Crane

• Group Vice President, Legal, Intellectual Property, Brands & Marketing, Wyndham Hotels 
& Resorts, Inc.

• Speaker
• Kerry Endert

• Global Director of Contracts, Sourcing, Intellectual Property and Litigation, Taco Bell Corp.



What We Are Covering Today
• Intellectual Property (Trademarks and Copyrights) in the Evolving 

Digital/Virtual Marketing Landscape
• NFTs

• The Basics
• Legal Watch Outs/Enforcement

• Gaming
• Social Media Marketing

• Celebrity Partnerships and Influencers
• Contracts
• General Guidelines

• Legal Hurdles in the Digital Marketing World
• Federal Trade Commission Regulation

• Recent Developments
• Regulation of Endorsements
• Penalties



What We Aren’t Covering Today
• Regulatory and Other Issues in the Virtual Space

• Privacy
• Oversight by the U.S. Securities Exchange Commission

• Money Laundering
• Cybersecurity

• Environmental Concerns

• Litigation Targeting Cryptocurrencies
• Other Intellectual Property That is Potentially Relevant in the Virtual World

(Patents and Trade Secrets)





IP Issues for Brands in the Virtual World

• Creation, Ownership and Clearance
• Contracts

• Protection

• Enforcement



Creation, Ownership and Clearance

• Creation and Ownership of a Digital Work
• The author owns the copyright

• Exception: employers or commissioning parties own “works-made-for-hire”

• Clearance
• All copyrightable content should be owned or properly licensed
• All third-party content must be cleared

• This includes brands, copyrightable content, or rights of publicity or commercial 
exploitation



NFTs:  The Basics

• What is an NFT?
• “Non-Fungible Token”
• Unique and Verifiable Digital 

Files That Use Blockchain 
Technology

• Author of Work Owns the 
Copyright (subject to “work for 
hire”)

• “Minters” create the digital 
embodiment

• “Smart contracts” govern the 
sale and resale (if any)

• Sold on Digital Marketplaces

• What Companies are in the NFT 
game?

• Acura
• Bojangles (Franchised)
• Coca-Cola
• Kendra Scott
• McDonalds (Franchised)
• NBA
• Nike
• Papa Johns
• Taco Bell (Franchised)
• Wingstop (Franchised)
• Wrangler



NFT Marketplaces

Where users can buy, sell, 
trade, show off and create 
their own NFTs



Brands Playing 
in the NFT 

Space



TACO BELL’S 
DIGITAL 

ReBELLion

Taco Cradle.

Confidential—Do not Copy or Circulate. ©2022 Taco Bell IP Holder, LLC



MARCH 2021: TACO BELL RELEASES ITS FIRST 
NFTaco CRYPTO-ART

Transformative Tacos.

• Taco – themed GIFs 
• 5 designs; 25 tokens
• Priced at $1
• Original purchasers received a 

special surprise
• No paid media 
• Proceeds donated to the Taco Bell 

Foundation
• Sold out in 30 minutes!

Confidential—Do not Copy or Circulate. ©2022 Taco Bell IP Holder, LLC



Block Chain Domain Names

• .Eth – the Etherium Name Space
• .Sol – Solana Name Service
• .Crypto
• .nft



Another Way Brands Are Beginning to Show 
Up in the Metaverse:  Gaming
The Future of Marketing in the Gaming Industry

• Brands can plant QR codes in virtual games/worlds where a user 
can scan to order products and food

• Games can feature virtual stores or restaurants in a game where 
you can make purchases/place orders

• Brands can plant “easter eggs” in virtual games/worlds where 
people who discover them would earn rewards



Protection of IP in the Virtual World

• Virtual offerings can receive trademark protection
• Common Law
• Registration

• The USPTO has created many pre-approved goods, services, and 
descriptions for virtual versions of physical products

• Actual Use
• Intent to Use

• Requires a bona fide intent to use at the time of filing – you must have 
a plan!



Taco Bell Files Its Core Trademarks For Goods 
and Services Associated with the Virtual Worlds 

• C 009. G & S: Virtual food and beverage products; downloadable multimedia files containing artwork, text, audio and 
video relating to restaurants, foods, and beverages, authenticated by non-fungible tokens (NFTs); downloadable virtual 
goods, namely, non-fungible tokens (NFTs), digital tokens, digital collectibles, and digital art; downloadable loyalty 
cards, incentive cards, and reward cards that may be redeemed for or used towards the purchase of food, drink, and 
restaurant services in the virtual and real world; downloadable software and downloadable video game software 
featuring non-fungible tokens (NFTs) and other virtual goods

• IC 035. G & S: Online retail services featuring non-fungible tokens (NFTs) and other virtual goods; administration of a 
customer loyalty program featuring virtual rewards that can be redeemed in the real or virtual world; provision of an 
online marketplace for buying virtual goods and services in the nature of food and drink items, restaurant services, and 
non-fungible tokens (NFTs); providing incentive award programs for customers through issuance and processing of 
loyalty points for goods in the virtual and real world

• IC 041. G & S: Entertainment services, namely, providing online virtual restaurants and food and drink items for use in 
virtual environments; entertainment services, namely, providing an online virtual restaurant where users can earn 
reward points and virtual currency which may be used to purchase food and beverages in the real or virtual world; 
entertainment services, namely, providing online actual and virtual concerts and other virtual events; entertainment 
services, namely, providing online video games; entertainment services, namely, providing online non-downloadable 
software featuring non-fungible tokens (NFTs) and other virtual goods

• IC 043. G & S: Operating a virtual restaurant featuring actual and virtual goods; operating a virtual restaurant featuring 
home delivery in the real and virtual world



Enforcement of Trademarks in the 
Metaverse
• Challenges of Enforcement in the Wild, Wild, Web3 Environment

• Decentralized
• Unregulated
• Anonymous

• Brands can get “burned”





General Guidelines for Engaging with 
Celebrities and Influencers on Social Media

• Accept a celebrity or influencer’s follow/friend 
request; or follow/like a celebrity or influencer 
(subject to business implications/conflict 
concerns)

• Like/comment on/re-post, one-time, positive 
content posted by a celebrity/influencer that 
@tags or specifically mentions the Brand (as long 
as it does not include references to third-party 
marks or other celebrities), and be sure to not 
suggest a connection/affiliation (e.g., act 
flattered, surprised)

• Respond to/continue a conversation initiated by a 
celebrity/influencer as long as the 
celebrity/influencer continues to interact with you 
– don’t overreach or make it exclusively about the 
brand

• Use celebrity/influencer name/image/depiction 
(including lookalikes) without permission

• Post content about a celebrity/influencer that 
implies an affiliation between the 
celebrity/influencer and a particular brand if the 
sponsorship is not appropriately disclosed

• Contact celebrity/influencer more than one time 
under the permissible circumstances above if they 
do not respond after first time (i.e., do not hound 
anyone if it seems as though they do not want to 
interact)

• Prompt conversations with the general public 
about celebrities (e.g., polls, surveys, general 
back-and-forth posts)

• Use celebrity/influencer social media posts in 
non-social media ads/marketing



Contract Requirements for Influencers and 
Celebrities
An agreement with any influencer or celebrity should cover:

• Manner of allowed use of the brand (such as compliance with style guidelines)

• Creation of content that the brand might want to own or that it might want to prohibit the influencer
from using outside the scope of the relationship

• The brand’s right to terminate the relationship unilaterally if the influencer’s connection with the
brand is no longer in the brand’s interest (so called “morality” clauses)

• Liability in the event of intellectual property claims based on influencer’s activity, such as if an
influencer uses an unlicensed song in a video that results in a copyright claim, or captures in a
photo artwork that’s copyright-protected

• Limits on influencer’s right to engage with competing brands



LIL NAS X: 
From 
Restaurant 
Team Member 
to Chief Impact 
Officer

Confidential—Do not Copy or Circulate. ©2022 Taco Bell IP Holder, LLC



DOJA CAT – SHE (ALMOST) SINGLEHANDEDLY 
RESURRECTED THE MEXICAN PIZZA

Confidential—Do not Copy or Circulate. ©2022 Taco Bell IP Holder, LLC



















Digital Advertising: The FTC Regulatory 
Landscape



The FTC’s Definition of “Endorsement”

“[A]n endorsement means any advertising message (including verbal 
statements, demonstrations, or depictions of the name, signature, 
likeness or other identifying personal characteristics of an individual or 
the name or seal of an organization) that consumers are likely to 
believe reflects the opinions, beliefs, findings, or experiences of a 
party other than the sponsoring advertiser, even if the views 
expressed by that party are identical to those of the sponsoring 
advertiser.”



Summary of FTC Guidance for Endorsements 
and Testimonials 

• “Place it so it’s hard to miss.”

• “Use simple and clear language.”

• “The disclosure should be in the same language as the endorsement itself.”

• “Don’t assume that a platform’s disclosure tool is good enough, but consider using it in addition
to your own, good disclosure.”



Section 5 of the FTC Act:  Penalty Authority

• The FTC may seek civil penalties if it proves that:
• the company knew the conduct was unfair or deceptive in 

violation of the FTC Act; and 
• the FTC had already issued a written decision that such 

conduct is unfair or deceptive
• To establish the “actual knowledge” required under the first 

point above, the FTC usually shows that it provided the violator 
with a copy of the Commission’s determination about the 
conduct in question.

• Potential civil penalty is $43,792 per violation 



Sample FTC Endorsement Guidelines Certificate
Reference is made to the agreement entered into as of [date](the “Agreement”) between [Company]  and [Artist] for the personal 
services of Artist and the right to use Artist’s approved name, approved image, approved likeness, approved signature, approved 
performance, approved statements, approved quotes, approved tips, approved testimonials, approved character, approved 
biographical materials, and other approved indicia of Artist’s identity (collectively, the “Personality Rights”) to promote Company’s 
Products and Services, as further set forth in the Agreement.  In order to ensure Artist’s compliance with the Federal Trade 
Commission “Guides Concerning the Use of Endorsements and Testimonials in Advertising” (the “FTC Guidelines”), the Artist hereby
certifies as of the Effective Date of the Agreement to the following:

1. that any testimonial or endorsement made in any means of mass communication, including, without limitation, 
newspapers, magazines, radio, television or recognized Internet media outlets (collectively, the “Media Outlets”), by the Artist shall 
reflect the honest opinions, findings, beliefs, and/or experiences of the Artist;
2. that the Artist shall promptly notify Company if any opinions, findings, beliefs and/or experiences of the Artist change 
from that which the Artist has previously expressed in any Media Outlet or to Wyndham during the Term of the Agreement; and
3. that in connection with any testimonial or endorsement made in any Media Outlet by the Artist during the Term, the 
Artist shall affirmatively and conspicuously disclose that Artist is a compensated endorser provided Agency has advised on the 
specifics of the required disclosures.    

Capitalized terms not otherwise defined in this Certificate shall have the meanings set forth in the Agreement.

_______________________________
Artist







THANK YOU!
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