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Koyuncuoğlu & Köksal Law Firm

Karsten Metzlaff and Tom Billing
Noerr LLP

United Kingdom

Guatemala70

David Bond, Chris Wormald and Vicky Reinhardt
Fieldfisher

Marco Antonio Palacios
Palacios & Asociados

United States

Indonesia75

Michael G Brennan and Philip F Zeidman
DLA Piper LLP (US)

117

146

151

Galinar R Kartakusuma and Reagan Roy Teguh
Makarim & Taira S

2

Getting the Deal Through – Franchise 2016

TURKEY
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Overview
1

What forms of business entities are relevant to the typical
franchisor?

The main distinction regarding business entities is establishment as a real
person company (unlimited company or general partnership) or an equity
company (capital stock company). A typical franchisor would establish an
equity company, especially in view of the favourable consequences regarding liability. At the same time, there are different types of equity companies that can be established by a franchisor. The two main alternatives are
limited liability companies and joint-stock companies. They differ from
each other in many ways, but in principle limited liability companies are
easier and less costly to establish and easier to operate after establishment. On the other hand, joint-stock companies are more suitable for
comprehensive shareholding structures and have the advantage of placing no liability on its shareholders with regards to (public or private) company debt. The franchisor, in consideration of these facts, may establish
the type of business entity that serves its needs most.
2

What laws and agencies govern the formation of business
entities?

The Turkish Commercial Code is the main regulation governing the formation and regulating the characteristics of business entities. There are
also a number of communiqués dealing with the steps and phases for the
establishment of business entities.
It should be noted that the new Commercial Code (which came into
force as of 1 July 2012) brings improvements and amendments on issues
like transparency in regard to companies, obligation of independent auditing for certain capital companies determined with the decision of the
Council of Ministers, regulations regarding company groups, increasing
power of minority shareholders and accounting standards in line with
International Financial Reporting Standards.
3

Provide an overview of the requirements for forming and
maintaining a business entity.

The formalities mainly depend on the type of the business entity that will
be formed. In general terms, however, with regard to the formation of an
equity company, the phases are:
• the composition of the articles of association of the company, which
includes information on the shareholders, the representation,
addresses, etc;
• the notarisation of the articles of association, which must be signed by
all the shareholders; and
• application to the relevant trade registry accompanied by the notarised
articles of association and other necessary documents (which are
listed in the Trade Registry Regulation) for the establishment of the
entity to be registered and announced. In legal terms the date of registration is the date of establishment.
4

What restrictions apply to foreign business entities and
foreign investment?

It must be noted that any company registered in the Turkish trade registry
is accepted as a Turkish company. The shareholding structure is not relevant to such determination. Consequently, there is no concept of ‘foreign
business entity’ if the company is established in Turkey and is registered
in the relevant trade registry (see question 8). Nevertheless, article 5 of the

Regulation for Implementation of Foreign Direct Investment Law indicates that companies and branch offices subject to the provisions of the
Foreign Direct Investment Law (referring to companies involving foreign
real or legal entities as their shareholders, no matter what the percentage) shall submit a form titled ‘FDI Operations Data Form’. This form
must be submitted to the Ministry of Economy, the General Directorate
of Incentives Implementation and Foreign Investment before the end of
May every year. The aim and scope of the regulation is monitoring foreign
investment activities.
5

Briefly describe the aspects of the tax system relevant to
franchisors. How are foreign businesses and individuals
taxed?

If the franchise fee is paid to a related party, it will be subject to Turkish
transfer pricing regulations, under the Corporate Tax Law, article 13.
According to the said legislation, all types of royalties should be paid at
arm’s-length prices.
Turkish tax legislation usually recognises two kinds of licence (royalty)
payments:
• the cross-charging of the intellectual property (IP) generation costs to
the Turkish subsidiaries; and
• arm’s-length royalties, which are fixed as a percentage multiplied by
net sales of the Turkish subsidiary.
The current Corporate Tax Law recognises the deduction of IP generation
costs if the expenses concerned are related to the generation and maintenance of income in Turkey and if the portion of the costs to be allocated to
the Turkish entity is in line with the arm’s-length cost allocation keys. On
the other hand; as royalties, entry fees and other franchising payments are
considered to be ‘intangible property income’, they are subject to 20 per
cent withholding tax, which might be reduced to 10 per cent with double
tax treaties.
Under Turkish transfer pricing legislation there are no specific provisions for royalty fee setting mechanisms. The conditions below are sought
when the Turkish subsidiaries are questioned on the deductibility of royalty payments to the group companies abroad:
• the royalty rates and the method of calculation should be in line with
the arm’s-length principle under Turkish transfer pricing regulations;
• the royalty rates are defendable based on available comparable royalty
payments; and
• the IP owner’s interest in the proper production, quality and branding
of goods in the Turkish market shall be presented very clearly (by way
of documentation). This should be linked to the Turkish subsidiary’s
developing business in Turkey with the use of the IP generated by the
IP owner.
Especially with the adoption of the 2007 transfer pricing legislation in
Turkey, the burden of proof to support any royalty payment lies with the
Turkish company, especially with the adoption of the 2007 transfer pricing legislation in Turkey. It should be noted here that there is an important
annual Transfer Pricing Documentation requirement for Turkish companies that must include every inter-company transaction of the Turkish
entity with foreign related parties.
It should also be noted that there is a certain risk of questioning the
profitability of the franchise company in Turkey if the royalty fee reduces
the corporate tax base of the company.
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Are there any relevant labour and employment
considerations for typical franchisors? What is the risk that
a franchisee or employees of a franchisee could be deemed
employees of the franchisor? What can be done to reduce this
risk?

The Turkish Labour Law identifies the employee as ‘a natural person working under an employment contract’. The main elements of an employment
contract under Turkish law are:
• the commitment of the employee to perform and provide services
according to the employer’s wishes;
• the service of the employee being rendered in return for remuneration; and
• an agreement between the employer and the employee including the
above-mentioned conditions.
Considering that the franchisor and the franchisee are two ‘business persons’ (which is a concept defined in the Turkish Commercial Code) aiming
to maximise profit instead of a natural person serving an employer under
an employment contract, there is only a slim possibility that the franchisee
could be considered as an employee of the franchisor.
7

How are trademarks and know-how protected?

Other than contractual safeguards for such purposes, the trademark or
the know-how shall be registered before the Turkish Patent Institute for
absolute protection. It should also be noted that Turkey is a member of the
World Intellectual Property Organization.
8

What are the relevant aspects of the real estate market and
real estate law?

Article 35 (which was amended on 3 May 2012) of Law No. 2644 deals with
the conditions for foreign nationals acquiring real property within Turkey.
Accordingly, the Council of Ministers has been authorised to determine
which countries’ nationals are permitted to acquire real property in Turkey.
The Council of Ministers shall consider the public interest in such a determination. As per article 36 of Law No. 2644, the companies registered in
the Turkish trade registry that are majority-owned by foreign real persons
or legal entities or companies registered in the Turkish trade registry in
which foreign real persons or legal entities have the right to appoint or dismiss more than half of the members of the board of directors must obtain
permission from the relevant governor for acquiring real property, in case
that real property is located in a military security zone or a special security
zone.
Laws and agencies that regulate the offer and sale of franchises
9

What is the legal definition of a franchise?

The only specific regulation dealing with franchise agreements was the
Block Exemption Communiqué regarding Franchise Agreements of the
Competition Authority, which came into force on 16 December 1998.
The Communiqué has since been abolished and replaced by the Block
Exemption Communiqué on Vertical Agreements of 14 July 2002 (the
Communiqué is also applicable to franchise agreements).
The abolished Communiqué regarding Franchise Agreements identified the Franchise Agreement as follows.
[A]n agreement whereby the franchisor grants to the franchisee the
right to employ the franchise in order to market specific goods and/
or services, in return for a direct or indirect contribution, and at least
covers the obligations:
• to use a common brand or enterprise name, and make the facilities
and/or transportation vehicles look uniform;
• to transfer know-how to the franchisee by the franchisor; and
• to support the franchisee by the franchisor commercially and technically on a continuous basis during the agreement.
10 Which laws and government agencies regulate the offer and
sale of franchises?
As mentioned above, there is no specific legislation or any regulation governing franchise agreements in Turkish law. The concept of franchise and
the content of franchise agreements are considered mainly in case law,
which includes the decisions of the Competition Board and the Supreme
Court.

11 Describe the relevant requirements of these laws and
agencies.
The Supreme Court, in its decision dated 25 June 2001 No. 2001/4917, has
defined franchise agreements as follows:
Franchising is a long-term and continuous contractual relation where
one party which is holding a concession in terms of a product or a service, grants the other party such concession for enabling the other party
carry out the commercial business in relation with the said concession
subject to conditions, time frame and limitations and also bearing the
responsibility of providing support and information with regards to
the organisation and administration of the business.
With regards to the form of the contract the Supreme Court, in its decision
No. 2010/6178 dated 20 January 2011, stated that a franchise agreement
may also be concluded orally (without any requirement to form a written
contract) and such a franchise agreement would be valid and binding.
12 What are the exemptions and exclusions from any franchise
laws and regulations?
There is no such law or regulation; however, any practice that is not in line
with the above-mentioned definition of the Supreme Court would result in
not being considered as a franchise agreement or a relation.
13 Does any law or regulation create a requirement that must be
met before a franchisor may offer franchises?
There are no such requirements in any law or regulation.
14 Are there any laws, regulations or government policies that
restrict the manner in which a franchisor recruits franchisees
or selects its or its franchisees’ suppliers?
There is no such law or regulation or government policy on franchising that
restricts the manner of recruiting franchisees or selecting suppliers. These
kinds of restrictions or requirements may be freely determined under the
franchising contract in accordance with the principle of contractual freedom, unless the goods or services which are subject to the franchising
require the implementation of a specific regulation.
15 What is the compliance procedure for making pre-contractual
disclosure in your country? How often must the disclosures
be updated?
There is no pre-contractual disclosure requirement for any type of contract
regulated in Turkish law but article 1 of the Turkish Code of Obligations
(the amended version came into force as of 1 July 2012 as the Turkish
Commercial Code) indicates that in order for a contractual relation to be
complete, the will of the parties shall be coherent and compatible. The
pre-contractual disclosure requirement shall be evaluated accordingly.
Specifically, article 36 of the Turkish Code of Obligations provides that if
a party has entered into a contractual relationship as a result of the fraudulent acts of the other party, he or she shall not be bound by such a contract.
It must also be noted that there are types of agreements that are
required to be registered to a private registry, which is quite different from
a pre-contractual disclosure requirement. For example, financial lease
(equipment leasing) agreements shall be registered with the land registry
(for immoveable property) or the special registry that is kept by the Union
of Financial Leasing, Factoring and Financing Companies, primarily to
enable third parties to monitor such agreements. Such agreements are not
put into effect unless the registration procedure is completed.
16 In the case of a sub-franchising structure, who must make
pre-sale disclosures to sub-franchisees? If the sub-franchisor
must provide disclosure, what must be disclosed concerning
the franchisor and the contractual or other relationship
between the franchisor and the sub-franchisor?
There is no pre-contractual disclosure requirement for franchising agreements under Turkish law. In that sense, the disclosure obligation of the
franchisor and the sub-franchisor shall be determined in accordance with
the franchise contract and the contractual requirements.
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17 What information must the disclosure document contain?
As there is no specific law dealing with the content of such documents, the
obligation of disclosing information shall be evaluated within the scope of
the general principles of the Turkish Code of Obligations. In that sense,
the main elements (namely, the factors that would affect the decision of
the counterpart to be involved in the contract or not) shall be disclosed and
shared.

23 Other than franchise-specific rules on what disclosures
a franchisor should make to a potential franchisee or a
franchisee should make to a sub-franchisee regarding
predecessors, litigation, trademarks, fees etc, are there any
general rules on pre-sale disclosure that might apply to such
transactions?

18 Is there any obligation for continuing disclosure?

The pre-sale disclosure requirements regarding franchise contracts are
based on general obligations that exist in the above-mentioned laws and
regulations.

Again, in line with the principles mentioned in the Turkish Code of
Obligations, one party shall keep the other party informed regarding any
information that would have an effect on the performance of the other
party. This principle would play an even more important role taking into
consideration an ongoing and continuous relationship such as a franchise
contract.

24 What actions may franchisees take if a franchisor engages
in fraudulent or deceptive practices in connection with the
offer and sale of franchises? How does this protection differ
from the protection provided under franchise sales disclosure
laws?

19 How do the relevant government agencies enforce the
disclosure requirements?
As mentioned in question 4, Turkish companies that have foreigners as
shareholders must continue submitting the FDI Operations Data Form
to the General Directorate of Incentives Implementation and Foreign
Investment at the Ministry of Economy. This form includes a subsection
where details of the ‘licences, know-how, technical assistance, franchise
agreements and transfers’ of the company are requested. This form shall
be submitted to the General Directorate of Incentives Implementation
and Foreign Investment at the Ministry of Economy before the end of May
every year. As stated above, the aim and scope of the regulation is monitoring foreign investment activities, rather than an intention to govern the
disclosure requirement of franchise agreements.
20 What actions can franchisees take to obtain relief for
violations of disclosure requirements? What are the legal
remedies for such violations? How are damages calculated? If
the franchisee can cancel or rescind the franchise contract, is
the franchisee also entitled to reimbursement or damages?
In line with the provisions of the Turkish Code of Obligations, any information revealed between the parties during the pre-contractual phase that is
later understood to be not in compliance with the initial wills of the parties
would disrupt the validity of the contractual relation between the parties.
In such a case the compensation for the damages shall be requested
from the court by the party who faced damage thereof. The damages
include actual and prospective damages (loss of profit, loss of business
opportunity, etc).
21 In the case of sub-franchising, how is liability for disclosure
violations shared between franchisor and sub-franchisor? Are
individual officers, directors and employees of the franchisor
or the sub-franchisor exposed to liability? If so, what liability?
As there is no law regulating such a scenario, the party that is liable for disclosure shall be determined in accordance with the terms of the contract.
As a general principle, the liable party in the case of sub-franchising would
be the sub-franchisor as a result of it being the party to the sub-franchising
contract (if there is no term in the master franchising contract dealing with
such an issue).
22 In addition to any laws or government agencies that specifically
regulate offering and selling franchises, what are the general
principles of law that affect the offer and sale of franchises?
What other regulations or government agencies or industry
codes of conduct may affect the offer and sale of franchises?
The above-mentioned rules are the general principles of law that affect the
offer and sale of franchises. These principles, which would affect the offer
and sale of franchises, derive mainly from the Turkish Code of Obligations,
the Turkish Commercial Code and the laws regarding intellectual property
rights. See question 40 regarding the competition law aspect of the subject.

In accordance with the general principle of ‘confidence and trust’ that
must be established between the parties during the formation of the
contract, the parties shall not engage in misleading acts or appearances.
Otherwise the contract might be deemed null and void in accordance
with the above-mentioned first and other relevant articles of the Turkish
Code of Obligations. As there is no law regarding franchise sale disclosure,
this is the only remedy if a franchisor engages in fraudulent or deceptive
practices.
Legal restrictions on the terms of franchise contracts and the
relationship between parties in a franchise relationship
25 Are there specific laws regulating the ongoing relationship
between franchisor and franchisee after the franchise
contract comes into effect?
There are no specific rules for such purpose. The contractual terms (unless
they violate the general principles of Turkish law) shall define the ongoing
relation between the parties.
26 Do other laws affect the franchise relationship?
The content of the Block Exemption Communiqué on Vertical Agreements
affects the franchise relationship. Contractual impositions on the franchisee that are not in compliance with the Communiqué, the consequences
of non-compliance, exceptions and the duration of non-compete obligations during and after the term of the contract have all been regulated
within the Communiqué.
Depending on the case, the rules contained in the Turkish Commercial
Code regarding business agents might be applicable to franchising contracts. Franchisees are not mentioned as one of the prototype business
agents in the Code. Nevertheless, depending on the nature of the franchising relation and the clauses in the franchise contract, the rules regarding
agency, commissioners (or other matters regulated by law) might be applicable to the franchising relationship.
Furthermore, the general provisions regarding representation regulated in the Turkish Code of Obligations might be applicable to a franchising relationship and would be taken into consideration. The notion of
‘abuse of economic dependence’ has been invoked by the Supreme Court
several times in disputes involving supplier–agency, employee–employer
and lessor–lessee relations. In this regard, it might be likely that the said
notion would be invoked by the court in a dispute concerning a franchising
contract. All the same, there is at present no case law involving such an
assessment.
27 Do other government or trade association policies affect the
franchise relationship?
No such policies directly affect the franchise relationship. Nevertheless,
the government or other authorities may interfere (within the limits of the
law) if the relationship has an undesired impact on governmental policies
(such as, possibly, foreign trade policy).
28 In what circumstances may a franchisor terminate a franchise
relationship? What are the specific legal restrictions on a
franchisor’s ability to terminate a franchise relationship?
Parties are free to choose between a contract for a fixed term and a contract
for an indefinite period, in line with the general principle of contractual
freedom, which includes the terms of the contract. The main differences
would be regarding the termination of the contract. A contract signed for a
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fixed term shall only be terminated through a justifiable cause or in return
for compensation during its term. Otherwise, the contract shall continue to
be in effect until the expiry of its term. In contrast, a contract signed for an
indefinite period shall be terminated through a regular termination notice
any time (unless no notice period has been introduced in the contract).
It shall also be noted that the above information depends on the content of the agreement and, particularly, on the termination clauses and on
the definitions of justifiable causes (if any) for termination.
Turkish law does not require a minimum period of notice for the termination of a franchise contract made for an indefinite period. Actions that
constitute a material breach of the contract and of the notion of franchising
shall justify earlier termination. The Supreme Court in its decision dated 3
July 2006, No. 2006/7900, stated that:
[A] franchise agreement is a type of agreement that builds a continuous relation between the parties and the contract shall not come to an
end unless the parties terminate the contractual relation at their own
discretion. Principally, contracts made for indefinite periods shall be
terminated either by ordinary or extraordinary terminations. In this
regard when the contract is being terminated without any cause this
would be an ordinary termination, however, if the contract is being
terminated by a party on the grounds of justifiable and material cause
this would be an extraordinary termination.
29 In what circumstances may a franchisee terminate a
franchise relationship?
As there is no distinction by law, the same reasoning indicated in question
28 shall also to apply to termination by the franchisee.
30 May a franchisor refuse to renew the franchise agreement
with a franchisee? If yes, in what circumstances may a
franchisor refuse to renew?
Again, in line with the general principle of contractual freedom, a franchisor may refuse to renew an agreement with a franchisee. At the same
time, the amount of investment by the franchisee would be decisive in
determining the amount of compensation, if any, granted to the franchisee
if the decision not to renew the agreement could not be justified by the
franchisor.
Furthermore, such preference of the franchisor (not renewing the
agreement) might be challenged if the service or the product subject to the
franchise agreement constitutes an ‘essential factor’ for the franchisee to
carry out its activity.
31 May a franchisor restrict a franchisee’s ability to transfer
its franchise or restrict transfers of ownership interests in a
franchisee entity?
The franchise agreement might contain clauses that oblige the franchisee
to obtain the franchisor’s consent before transferring its franchise or again
transferring ownership interests in the entity. Nevertheless, such a restriction shall only be binding upon the franchisee, not before third parties who
are not aware of such a clause. Consequently, the transfer of the franchise
(even with the existence of a restrictive clause in the franchise agreement)
would be valid and the franchisor may only seek compensation as a result
of the violation of the agreement.
32 Are there laws or regulations affecting the nature, amount or
payment of fees?
The parties are free to determine the amount and the currency of the fees.
At the same time, the taxation of the fee transfer is a separate matter that is
regulated through the relevant articles of the tax codes.
33 Are there restrictions on the amount of interest that can be
charged on overdue payments?
The amount of interest on overdue payments determined by the parties
in the agreement shall be valid on the condition that such a rate shall not
lead to ruination of the other party. On the other hand, if the parties have
not decided on an interest rate in the agreement, there is a specific amount
of interest designated by law for commercial disputes (including franchise
matters) that is renewed each year.

34 Are there laws or regulations restricting a franchisee’s ability
to make payments to a foreign franchisor in the franchisor’s
domestic currency?
There is no such restriction by law unless the franchisor’s domestic currency is one of the currencies that are in circulation within the Turkish
Republic.
35 Are confidentiality covenants in franchise agreements
enforceable?
The confidentiality covenants in franchise agreements are enforceable but
the penalty amount determined in the agreement may be reduced by the
court if it exceeds the damage caused by a breach thereof.
36 Is there a general legal obligation on parties to deal with
each other in good faith? If so, how does it affect franchise
relationships?
Yes, article 2 of the Turkish Civil Law regulates the obligation of acting in
good faith (bona fides) by the parties. For this reason, the acts of the parties would be assessed by the court in line with this general principle at the
signing of the agreement and also throughout the term of the agreement.
37 Does any law treat franchisees as consumers for the purposes
of consumer protection or other legislation?
The definition of a consumer in the new Act on the Protection of Consumers
which is in force as of 28 May 2014 is ‘a real person or a legal entity who acts
without any commercial or occupational aim’. Based on this definition a
franchisee shall not be treated as a consumer.
It must also be noted that article 11 of the Act on the Protection of
Consumers provides that the manufacturer, seller and importer of defective goods, as applicable, are jointly responsible before consumers.
38 Must disclosure documents and franchise agreements be in
the language of your country?
As a general principle, the document shall be in Turkish if the parties to
the agreement are both Turkish. If, however, one party is a foreigner the
document might also be presented in another language besides its Turkish
version. The Turkish version would, however, prevail in such a case.
39 What restrictions are there on provisions in franchise
contracts?
According to the Block Exemption Communiqué on Vertical Agreements,
a non-compete obligation shall not be introduced for an indefinite period
or more than five years and shall not forbid the members of the selective
distribution system from selling the branded products of designated competing providers. A non-compete obligation that is not in compliance with
the said conditions would result in the agreement violating the Act on the
Protection of Competition.
Additionally, article 5 of the Block Exemption Communiqué on
Vertical Agreements indicates that:
[A] non-compete obligation may be imposed on the purchaser provided that it does not exceed one year as of the expiry of the agreement, with the conditions that the prohibition relates to goods and
services in competition with the goods or services which are the subject
of the agreement, it is limited to the facility or land where the purchaser operates during the agreement, and it is necessary for protecting the know-how transferred by the provider to the purchaser.
Nevertheless, the 11th Chamber of the Court of Appeals formed a controversial opinion in its two successive decisions (file No. 2011/13747, Decision
No. 2012/356, date 19 January 2012; File No. 2012/17736, Decision No.
2013/9814, date 13 May 2013) regarding the enforceability of the post-contractual non-compete obligation in a franchising contract. In its decisions,
the court ruled that the parties’ post-contractual non-compete clause of
the franchising contract was void based on article 48 of the Constitution
and articles 19 and 20 of the former Turkish Code of Obligations. More
precisely, the Court stated that such a post-contractual non-compete
obligation is against the freedom to work protected by article 48 of the
Constitution, and the parties cannot agree otherwise in a contract due to
the limits on the principle of contractual freedom regulated under articles
19 and 20 of the former Turkish Code of Obligations. It should be noted
that the Court considered neither the Block Exemption Communiqué for
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Vertical Agreements nor the Act on the Protection of Competition in this
decision.
A recent decision of the 11th Chamber of the Court of Appeals (File
No. 2012/10309, Decision No. 2014/1890, date 4 February 2014) indicates
a different and legitimate approach of the Court on the post-contractual
non-compete clause of a franchising contract. Despite the claims of the
franchisee on the unconstitutionality of post-contractual non-compete
obligation, the court of first instance ruled that such obligation is not
related to the freedom of work, but rather is in line with the provisions
of the Act on the Protection of Competition and the Block Exemption
Communiqué for Vertical Agreements. The award of damages given by the
court of first instance owing to the breach of such obligation by the franchisee was reversed by the 11th Chamber of the Court of Appeals only from
the point of VAT application on the damages. However, the objections of
the franchisee on the unconstitutionality of post non-compete obligation
were dismissed by the Court, unlike its former decisions explained above.
Furthermore, possible limitations as to the customers or geographical regions to which the franchisee may sell would principally result in the
franchise contract being excluded from the scope of the Block Exemption
Communiqué for Vertical Agreements and thus it would be in violation of the Act on the Protection of Competition (unless the agreement
qualifies for individual exemption). But, again as mentioned above, the
Communiqué regulates some exceptions and in this way validates the use
of such restrictions.
The exceptional cases in which such restrictions may lawfully be
imposed are:
• provided that it does not cover the sales to be made to customers of the
purchaser, the restriction by the provider of active sales to an exclusive
region or exclusive group of customers assigned to it or to a purchaser;
• restriction of sales of purchasers operating at the wholesale level in
relation to end-users;
• restriction on the performance of sales by the members of a selective
distribution system to unauthorised distributors; and
• in the case of parts supplied with a view to combining them, restriction of the purchaser’s selling them to competitors of the provider who
holds the position of a producer.
Finally, as per the Block Exemption Communiqué for Vertical Agreements,
preventing the purchaser from determining its own selling price would
again result in the agreement being excluded from the scope of the block
exemption (thus violating the Act on the Protection of Competition).
Nevertheless, the principles of case law indicate that the franchisor
shall be entitled to impose a maximum resale price or suggest a recommendation price to the seller, although the seller is contractually not obliged to
comply with such recommendation.

Update and trends
The franchising market in Turkey has continued to improve rapidly
in recent years, and it has reached an indisputable size particularly
together with the growing shopping mall business. Turkey seems
to have the highest number of franchising chains in Europe, and
despite the general economic distress in various sectors, the
franchising market has managed to remain unaffected and even
gained momentum over the past couple of years.

The relevant articles of the regulation (for franchise agreements) are provided in question 39.
The competent authority for the enforcement of competition law is
the Competition Authority, which may initiate an investigation on its own
initiative as well as according to complaints raised by third parties.
41 Describe the court system. What types of dispute resolution
procedures are available relevant to franchising?
There are four types of jurisdiction in Turkish law. These are constitutional jurisdiction, administrative jurisdiction, military penal jurisdiction
and civil jurisdiction. The Law Concerning Civil Procedure regulates the
jurisdiction mechanism with regards to civil law disputes arising within
the boundaries of Turkey. There are mandatory and non-mandatory rules
concerning jurisdiction in the law as some rules concerning jurisdiction are
considered to correlate with public policy.
The notion of jurisdiction in Turkish law is composed of two concepts.
First is determining the type of court (for example, the court of peace, the
court of first instance, the commercial court) that will deal with the dispute
(the assigned court) and the second is determining the geographical location of the court that will deal with the dispute (the competent court). The
rules on the assigned court are supposed to be mandatory and may not be
altered. Nevertheless, some of the rules regarding the competent court are
mandatory (for example, disputes in relation to real estate shall be dealt
with in the courts of the region where the real estate is located) and some
are not. The mandatory rules regarding the competent court may not be
modified through an agreement, whereas the others may.
The available dispute resolution procedures indicated in the Law
Concerning Civil Procedure are litigation and arbitration.
It should also be noted that article 47 of the Code Concerning Private
International Law and Civil Procedure indicates that parties are able to
choose a different (foreign) jurisdiction in the agreement, provided that
there is a foreign element in the case and the court assigned by law is not
exclusively competent (namely, the jurisdiction clause in the law that is
replaced by the agreement is not a mandatory one).

40 Describe the aspects of competition law in your country that
are relevant to the typical franchisor. How are they enforced?
A franchise agreement is regarded as a vertical agreement, thus it is within
the scope of the Block Exemption Communiqué on Vertical Agreements.
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42 Describe the principal advantages and disadvantages of
arbitration for foreign franchisors considering doing business
in your jurisdiction.
The answer to this question mainly depends on the type of arbitration
and the location chosen. Nevertheless, in general terms, considering
the lengthy trials before the Turkish courts, parties would benefit from a
faster procedure of arbitration. Even so, recognition in Turkey of an arbitral award that has been obtained from an arbitral tribunal abroad would,
again, take substantial time.

43 In what respects, if at all, are foreign franchisors treated
differently from domestic franchisors?
In legal terms there is no different treatment for a foreign franchisor
compared to a domestic franchisor (as mentioned above, except for the
submission of the FDI Operations Data Form to the General Directorate
of Incentives Implementation and Foreign Investment at the Ministry of
Economy for companies containing foreigners as shareholders).
In practical terms, a domestic franchisor’s access to the market and
local knowledge are likely advantages over a foreign franchisor.
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