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Overview
1

5

What forms of business entities are relevant to the typical
franchisor?

Most franchisors conduct business in New Zealand by way of an incorporated company. Sole traders and partnerships are used and occasionally
a franchisor may be a trading trust. Joint ventures are uncommon in New
Zealand.
2

What laws and agencies govern the formation of business
entities?

The Companies Act 1993 applies to all companies incorporated in New
Zealand and to companies with an overseas shareholding. It does not apply
to companies incorporated in another country, unless such a company has
been registered as an overseas company on the New Zealand register. If a
trading trust is used, the Trustee Act 1956 applies. The relevant agency is
the Ministry of Economic Development.
3

4

The corporate tax rate for both resident and non-resident companies is 28
per cent. New Zealand has tax treaties with many countries – for example,
in relation to Australia the rate of non-resident withholding tax is 5 per cent
for royalties; in relation to the United Kingdom the rate is 10 per cent; for
Canada, Fiji, Indonesia, Malaysia and the Philippines the rate is 15 per cent;
and for Singapore, Japan and the United States the rate is 5 per cent. The
non-resident withholding tax must be deducted from all interest and royalty income before funds are repatriated. The overseas entity will be able
to claim a tax deduction in the relevant country because a non-resident
withholding tax certificate will be provided. If dividends are repatriated,
non-resident withholding tax of 15 per cent must be deducted.
6

Provide an overview of the requirements for forming and
maintaining a business entity.

A new company can be incorporated online at www.companies.govt.nz.
The first step is to obtain name approval. Following this, an application to
incorporate must be completed, naming all the directors and shareholders of the company, who must sign written consents to act as directors and
to become shareholders. The address of the registered office of the company and the address for service must be provided, and both must be New
Zealand addresses.
All new companies must be incorporated online. The name approval
fee is NZ$10.22 and the incorporation application fee is NZ$150. Once an
overseas shareholder holds 25 per cent or more of the shares in a company,
that company must file financial accounts and be audited. Otherwise,
if the shareholders pass a unanimous resolution that no auditor need be
appointed then the company does not have to be audited. The Financial
Reporting Act 2013 applies to all companies. When incorporating a new
company it is wise to have a separate constitution, otherwise the provisions
in the Companies Act 1993 will apply. For example, any pre-emptive rights
will only exist by way of a separate constitution and not in reliance upon the
Companies Act 1993.
New companies incorporated in New Zealand after 1 May 2015 need
to have a director who either lives in New Zealand or Australia, and if they
live in Australia, that individual must be a director of a company incorporated in Australia. Similarly, New Zealand companies incorporated prior
to 1 May 2015 must have at least one director who lives in New Zealand or
Australia and (if required) must meet this requirement by 29 October 2015.
Any companies that do not comply may be removed from the Register.
What restrictions apply to foreign business entities and
foreign investment?

If a foreign business entity holds 25 per cent or more of the shareholding
in a company, the company must be audited and must file financial statements pursuant to the Financial Reporting Act 2013. In relation to foreign
investment, there are no barriers for funds coming into New Zealand. If a
foreign entity wishes to buy land in New Zealand and the land is greater
than five hectares in area, an application must be made to the Overseas
Investment Office for consent to the purchase before it can proceed.

Briefly describe the aspects of the tax system relevant to
franchisors. How are foreign businesses and individuals
taxed?

Are there any relevant labour and employment
considerations for typical franchisors? What is the risk that
a franchisee or employees of a franchisee could be deemed
employees of the franchisor? What can be done to reduce
this risk?

The Employment Relations Act 2000 applies in New Zealand. Union
membership is voluntary, but there must be a written employment contract
in relation to every employee. Strict procedures must be followed before
employment can be terminated; breach of these procedures could give
rise to a personal grievance action that may cost the employer many thousands of dollars. Any properly drafted franchise agreement should contain
a clause stating that a franchisor and a franchisee are not in a relationship
of employer or employee, but that any franchisee must comply with New
Zealand employment law.
7

How are trademarks and know-how protected?

The Trademarks Act 2002 is the relevant statute and all trademarks
must be registered in New Zealand. The relevant body to deal with is the
Intellectual Property Office of New Zealand (IPONZ). Trademark registrations last for 10 years and must then be renewed. Know-how is protected
by normal intellectual property laws and would be deemed to be included
in what are called trade secrets; any properly drafted franchise agreement
will include know-how in the definition of intellectual property and should
contain a robust intellectual property clause.
8

What are the relevant aspects of the real estate market and
real estate law?

All real estate in New Zealand is recorded by Land Information New
Zealand (LINZ), which provides a registered title for each piece of land.
Titles can be freehold, leasehold, strata, cross-lease or some combination.
If the property being purchased is on a unit title (which would mean that
there would be a stratum estate of freehold under the Unit Titles Act 2010),
an overseas franchisor can own land subject to the procedures set out in
question 4. Franchisors can lease commercial buildings without restriction. If real estate agents are engaged, they must comply with the Real
Estate Agents Act 2008.
Franchisors who request real estate agents to find them premises will
have to pay an agreed commission to the relevant agents. The Property Law
Act 2007 is also relevant in relation to real estate and must be consulted.
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Laws and agencies that regulate the offer and sale of franchises
9

What is the legal definition of a franchise?

There is no franchise-specific legislation in New Zealand, so there is no
legal definition of a franchise.
However, the Franchise Association of New Zealand Incorporated
(FANZ) was formed in July 1996 and all members must comply with the
FANZ Code of Practice. The Code of Practice, in section 2.1, defines ‘franchise’ as a business operated as a franchise, and that term is further defined
in the Rules as follows:
‘Franchise’ means the method of conducting business under which the
right to engage in the offering, selling or distributing of goods or services within New Zealand includes or is subject to at least the following
features:
• the grant by a Franchisor to a Franchisee of the right to the use of a
Mark, in such a manner that the business carried on by the Franchisee
is or is capable of being identified by the public as being substantially
associated with a Mark identifying, commonly connected with or
controlled by the Franchisor; and
• the requirement that the Franchisee conducts the business, or that part
of the business subject to the Franchise Agreement, in accordance with
the marketing, business or technical plan or system specified by the
Franchisor; and
• the provision by the Franchisor of ongoing marketing, business or technical assistance during the term of the Franchise Agreement.
10 Which laws and government agencies regulate the offer and
sale of franchises?
No government agencies regulate the offer and sale of franchises.
However, there are a number of laws that must be complied with, including the Commerce Act 1986, the Fair Trading Act 1986 and the Real Estate
Agents Act 2008. If a broker is used by a franchisor to assist with the sale of
franchises, the procedures set out in question 8 will be relevant.
11 Describe the relevant requirements of these laws and
agencies.
The Commerce Act 1986 is concerned with anti-competitive behaviour
and restrictive trade practices. The Fair Trading Act 1986 is concerned with
representations made by any party that amount to misrepresentations that
may be innocent, negligent or fraudulent. There are monetary penalties in
relation to breaches of both Acts.
12 What are the exemptions and exclusions from any franchise
laws and regulations?
Not applicable.
13 Does any law or regulation create a requirement that must be
met before a franchisor may offer franchises?
There is no law in New Zealand that would create such a requirement.
14 Are there any laws, regulations or government policies that
restrict the manner in which a franchisor recruits franchisees
or selects its or its franchisees’ suppliers?
There are no laws, regulations or government policies that provide any
restrictions in terms of this question.
15 What is the compliance procedure for making pre-contractual
disclosure in your country? How often must the disclosures
be updated?
Again, there are no franchising laws requiring pre-contractual disclosure
but great care must be taken to ensure that all representations are true and
do not amount to misrepresentations that will fall foul of the Fair Trading
Act 1986. A member of the FANZ must provide a potential franchisee with
its disclosure document at least 14 days before the franchise agreement is
executed, and the disclosure document must be updated at least annually
by the franchisor.

16 In the case of a sub-franchising structure, who must make
pre-sale disclosures to sub-franchisees? If the sub-franchisor
must provide disclosure, what must be disclosed concerning
the franchisor and the contractual or other relationship
between the franchisor and the sub-franchisor?
Legally, none is required. However, if a franchisor belongs to the FANZ,
it must comply with the Code of Practice and publish a disclosure document. A sub-franchisor would have to provide a disclosure document to a
potential sub-franchisee if that sub-franchisor was a member of the FANZ
17 What information must the disclosure document contain?
The disclosure document must provide:
• the name, registered office and physical business address of the
franchisor;
• the names, job descriptions and qualifications (if any) of the franchisor’s directors, executive officers or principals;
• a detailed curriculum vitae of the business experience of the franchisor (and any related entities) and its directors, secretary, executive
officers or principals;
• a viability statement with key financial information of the franchisor;
• details of any bankruptcies, receiverships, liquidations, placements in
administration or appointment of a statutory manager, or materially
relevant debt recovery;
• details of criminal, civil or administrative proceedings within the past
five years;
• a summary of the main particulars and features of the franchise;
• a list of components making up the franchise purchase;
• details of any financial requirements by the franchisor of the franchisee; and
• other information listed in the Code of Practice.
18 Is there any obligation for continuing disclosure?
The short answer is no, in relation to the Code of Practice of the FANZ.
However, if there have been any material changes since publication of the
disclosure document and a franchisor does not disclose these to a potential
franchisee who subsequently signs a franchise agreement, the franchisee
may have grounds to cancel the franchise agreement in the future pursuant
to the Contractual Remedies Act 1979.
19 How do the relevant government agencies enforce the
disclosure requirements?
There is no enforcement by government agencies in relation to disclosure
requirements. Nevertheless, as stated in question 10, if a franchisor is a
member of the FANZ and it does not comply with the Code of Practice
in relation to disclosure requirements, that franchisor can be ousted from
the FANZ. If any franchisee suffers a loss at the hands of such a franchisor,
the franchisee’s remedies would be according to normal contractual laws
and the franchisor would be vulnerable to an action for damages by the
franchisee. As stated above, if there are any misrepresentations, the
person suffering a loss may be entitled to make a complaint pursuant to
the Fair Trading Act 1986 to the Fair Trading Division of the Commerce
Commission.
20 What actions can franchisees take to obtain relief for
violations of disclosure requirements? What are the legal
remedies for such violations? How are damages calculated? If
the franchisee can cancel or rescind the franchise contract, is
the franchisee also entitled to reimbursement or damages?
Franchisees can make an official complaint to the Commerce Commission
if information contained in any disclosure document is false or misleading.
Furthermore, a franchisee could sue the franchisor for misleading conduct
pursuant to the Fair Trading Act 1986. Damages are normally calculated
from the date of loss and can include both actual and consequential damages. A franchisee may be entitled to cancel or rescind the franchise agreement pursuant to the Contractual Remedies Act 1979, and may be entitled
to reimbursement or damages or both.
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21 In the case of sub-franchising, how is liability for disclosure
violations shared between franchisor and sub-franchisor? Are
individual officers, directors and employees of the franchisor
or the sub-franchisor exposed to liability? If so, what liability?
If a sub-franchisor misrepresented the position without recourse to a franchisor, the franchisor should not be liable in any way. If a representation is
made by a director or employee of the franchisor or the sub-franchisor, the
protection of a limited liability company may not protect that individual,
who may be personally liable pursuant to the Fair Trading Act 1986. There
is a specific provision in that Act in relation to employees being liable for
personal misstatements while in their employment.
22 In addition to any laws or government agencies that specifically
regulate offering and selling franchises, what are the general
principles of law that affect the offer and sale of franchises?
What other regulations or government agencies or industry
codes of conduct may affect the offer and sale of franchises?
Contractual principles under the law of contract would apply to the first
question. The second question is not applicable where a franchisor is a
member of the FANZ in which case both the Code of Practice and the Code
of Ethics would apply.
23 Other than franchise-specific rules on what disclosures
a franchisor should make to a potential franchisee or a
franchisee should make to a sub-franchisee regarding
predecessors, litigation, trademarks, fees etc, are there any
general rules on pre-sale disclosure that might apply to
such transactions?
See questions 18, 19 and 20.
24 What actions may franchisees take if a franchisor engages
in fraudulent or deceptive practices in connection with the
offer and sale of franchises? How does this protection differ
from the protection provided under franchise sales disclosure
laws?
Franchisees could make a complaint to the Commerce Commission and
request an investigation in relation to such activity. Such protection differs
due to the fact that fraudulent or deceptive conduct should not occur in
relation to franchise sales. Also, such franchisees could bring a civil action
against the franchisor and it may be possible for the directors of the franchisor company to be called as separate defendants as they could be personally liable for damages if the franchisor company has no assets. This
protection does not differ from the protection provided pursuant to existing
civil laws in New Zealand.
Legal restrictions on the terms of franchise contracts and the
relationship between parties in a franchise relationship
25 Are there specific laws regulating the ongoing relationship
between franchisor and franchisee after the franchise
contract comes into effect?
No specific laws regulate the ongoing relationship between franchisor and
franchisee after the franchise contract comes into effect.
26 Do other laws affect the franchise relationship?
The franchise relationship may be affected by the Consumer Law Reform
Bill 2011 which received Royal Assent on 17 December 2013 and was
replaced by five amendment Acts (Fair Trading Amendment Act 2013,
Consumer Guarantees Amendment Act 2013, Weights and Measures
Amendment Act 2013, Secondhand Dealers and Pawnbrokers Amendment
Act 2013 and Carriage of Goods Amendment Act 2013) and one replacement Act (Auctioneers Act 2013). The objectives of this reform were to
revise and update consumer law so that it:
• is principles-based;
• enables consumers to transact with confidence;
• protects suppliers and consumers from inappropriate market conduct;
• is easily accessible to those who are affected by consumer law;
• is aligned with Australian Consumer Law, where appropriate, in
accordance with the government’s agenda of a single economic market with Australia.

The Fair Trading Act 1986 (FTA) has been amended by the Fair Trading
Amendment Act 2013. The FTA now has new obligations and restrictions relating to unfair contract terms, unsubstantiated representations,
extended warranties, shill bidding, unsolicited goods and services, uninvited direct sales and lay-by sales, consumer information standards, product safety and product recalls, internet sales and auctions and auctioneers.
The FTA also has a new right to contract out of certain provisions of the
FTA in business contracts. The maximum penalties for breaches have been
significantly increased from $60,000 to $200,000 for individuals and
from $200,000 to $600,000 for bodies corporate.
The Consumer Guarantees Act 1993 (CGA) has been amended by the
Consumer Guarantees Amendment Act 2013 and includes new guarantees
relating to delivery, and the supply of electricity and gas. It also has new
obligations and restrictions relating to:
• contracting out of the CGA;
• collateral credit agreements; and
• indemnification of gas and electricity retailers.
27 Do other government or trade association policies affect the
franchise relationship?
No government or trade association policies affect the franchise
relationship.
28 In what circumstances may a franchisor terminate a franchise
relationship? What are the specific legal restrictions on a
franchisor’s ability to terminate a franchise relationship?
Events that could lead to termination must be specified in the franchise
agreement. There must be some fault or misdemeanour on the part of the
franchisee for a valid termination to be confirmed. Also, it is usual for a
notice of breach to be issued by a franchisor to a specific franchisee and for
the time limit for remedying the breach to have expired before the termination takes place. If a termination is unlawful, a franchisee would be able
to seek redress from a court, with the remedies being either damages or
an order from the court that the franchise be reinstated to the franchisee,
which may then continue to conduct business pursuant to the franchise
agreement.
29 In what circumstances may a franchisee terminate a
franchise relationship?
A franchisee may terminate a franchise relationship only if the franchisor
has engaged in misrepresentations or fraudulent conduct as an inducement for the franchisee to enter the franchise agreement in the first
place. Termination would be pursuant to specific sections as set out in the
Contractual Remedies Act 1979. Further, if a franchise agreement specifically allows the franchisee the right to terminate on, for example, six
months’ notice, the franchisee would be able to give such notice if required
to exit the franchise but would lose the right to sell its business and recoup
the upfront franchise fee together with any goodwill paid to the franchisor.
30 May a franchisor refuse to renew the franchise agreement
with a franchisee? If yes, in what circumstances may a
franchisor refuse to renew?
A franchisor may refuse to renew its franchise agreement with a franchisee
if some provisions in the franchise agreement allow it to do so. If a franchisee has breached the franchise agreement in a material way during the
term, or if two or more breach notices have been issued within a 12-month
period, the franchisor may be able to block any renewal, provided the franchise agreement contains such a relevant clause. Further, if a franchisee
is in default at the time of purporting to renew a franchise agreement, the
franchisor could prevent such renewal.
31 May a franchisor restrict a franchisee’s ability to transfer
its franchise or restrict transfers of ownership interests in a
franchisee entity?
A franchisor may restrict a franchisee’s ability to transfer its franchise or
restrict transfers of ownership interests in a franchisee entity provided
the franchise agreement contains a right of first refusal clause in favour of
the franchisor. Further, any transfer or sale of a franchise by a franchisee
is always subject to the consent of a franchisor, who should be able to say
no without giving any reasons. The precise wording in any assignment or
transfer clause is very important and if a franchise agreement contains
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35 Are confidentiality covenants in franchise agreements
enforceable?

Update and trends
There are currently no proposals from our government for any
franchise-specific legislation. The Code of Practice promulgated by
the Franchise Association of New Zealand is working very well.
The doctrine of good faith is continuing to develop in New
Zealand but unless there is an express term of the contract, a duty of
good faith will not usually be implied into franchise agreements by
the courts. A major change is to health and safety, and the Health
and Safety Reform Bill will create the new Health and Safety at Work
Act. When the Health and Safety at Work Act comes into force it
will replace the Health and Safety in Employment Act 1992 and the
Machinery Act 1950, but its implementation is running late. The
Bill introduces the concept of a Person Conducting a Business or
Undertaking, known as a PCBU, so this new law will be a major
change to the existing law.

such words as ‘with such consent not to be unreasonably or arbitrarily
withheld’ then it would be harder for a franchisor to refuse consent.
32 Are there laws or regulations affecting the nature, amount or
payment of fees?
There are no laws or regulations affecting the nature, amount or payment
of fees, but should an unfair interest rate be imposed – for example, 30 per
cent or 40 per cent – the equitable doctrine of unjust enrichment may be
available to assist a disgruntled and unfairly treated franchisee.
33 Are there restrictions on the amount of interest that can be
charged on overdue payments?
There are no restrictions on the amount of interest that can be charged on
overdue payments. However, any ridiculous or oppressive amount is likely
to be challenged by a franchisee or a franchisee’s lawyer. If a franchisor
wants to charge such a high rate of interest that it would be in the nature
of an unjust penalty, then that rate of interest may be unenforceable by the
court.
34 Are there laws or regulations restricting a franchisee’s ability
to make payments to a foreign franchisor in the franchisor’s
domestic currency?
Laws and regulations exist restricting a franchisee’s ability to make payments to a foreign franchisor in the franchisor’s domestic country. As discussed in question 5, in all cases non-resident withholding tax would have
to be deducted. New Zealand has double taxation treaties in relation to
many countries, so any tax paid in New Zealand by an overseas franchisor
in relation to the repatriation of income should be able to be claimed as a
tax credit in the franchisor’s foreign country.

Confidentiality covenants in franchise agreements are enforceable.
36 Is there a general legal obligation on parties to deal with
each other in good faith? If so, how does it affect franchise
relationships?
There is a general legal obligation for parties to deal with each other in
good faith, and a good faith clause should always be included in franchise
agreements. The courts in New Zealand are moving towards implying a
duty of good faith into franchise agreements if no such duty is expressly
stated, but this has not happened yet. Both parties should act loyally and
in good faith towards each other at all times, as that is the essence of any
franchise relationship.
37 Does any law treat franchisees as consumers for the purposes
of consumer protection or other legislation?
Consumer laws do not apply to a franchisee who purchases products from a
franchisor because both parties are in business. However, see question 26.
38 Must disclosure documents and franchise agreements be in
the language of your country?
There is no legal requirement for disclosure documents and franchise
agreements to be written in English, but since the major language of New
Zealand is English, all parties would insist that English is used.
39 What restrictions are there on provisions in franchise
contracts?
There are no restrictions on provisions in franchise contracts except that
such contracts must comply with the Commerce Act 1986 which is concerned with anti-competitive behaviour, restrictive trade practices and
price fixing.
40 Describe the aspects of competition law in your country that
are relevant to the typical franchisor. How are they enforced?
See question 39. The Commerce Commission enforces the Commerce Act
1986; its wide powers include declaring a transaction void, together with
monetary penalties, and there is a current trend for the courts to award
higher penalties if the gravity of the offence demands that the public
should be protected. At present, it has no power to imprison a guilty party.
41 Describe the court system. What types of dispute resolution
procedures are available relevant to franchising?
The lowest level court in New Zealand is the district court. For claims
exceeding NZ$200,000, the High Court of New Zealand is the relevant
body. Appeals from the High Court of New Zealand go to the Court of
Appeal of New Zealand, which sits in Wellington. Appeals from the Court
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of Appeal go to the Supreme Court of New Zealand, which also sits in
Wellington.
If a franchisor belongs to FANZ, the franchise agreement must contain
a dispute resolution clause. The Code of Practice prescribes that mediation is mandatory, and it has a high chance of success. There is also the
Arbitration Act 1996. A domestic franchisor who is not a member of FANZ
can resort to court action, but the courts usually require an attempt to
resolve the dispute by way of mediation. A foreign franchisor could issue
proceedings in New Zealand and sue a particular franchisee, but again, the
courts may require an attempt to settle any dispute by way of mediation.
The governing law in any franchise agreement is important and most foreign franchisors require the governing law to be that of their home country.
At the same time, it is recommended that foreign franchisors should stipulate that the governing law should be the laws of New Zealand, as it is far
easier to take swift action in relation to a defaulting master franchisee or
franchisee through the New Zealand courts and to apply New Zealand law.
There is also the Disputes Tribunal, whereby disputes between parties
can go to a hearing before a referee with no lawyer representation allowed.
The maximum amount of any claim is NZ$15,000, or NZ$20,000 if both
parties agree.

42 Describe the principal advantages and disadvantages of
arbitration for foreign franchisors considering doing business
in your jurisdiction.
The principal advantages of arbitration include the fact that a hearing date
would usually be much earlier than a court hearing date, the costs should
be lower than the costs of litigation, any arbitration is confidential between
parties, so the result will not appear in the press or elsewhere, and it should
be more informal than litigation in the High Court. Disadvantages include
the fact that one party may want publicity but will not get it, and enforcement of the arbitral award that may have to go down the path of litigation.
43 In what respects, if at all, are foreign franchisors treated
differently from domestic franchisors?
Foreign franchisors still need to comply with the laws of New Zealand insofar as they affect them. The only way they would be treated differently from
domestic franchisors may be in the area of taxation, where income of any
sort that is to be repatriated from New Zealand to an overseas jurisdiction
will be subject to non-resident withholding tax.
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