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Types of  Provisions 

• 3 Types of  Disclaimers 
– Integration clauses 
– No-reliance clauses 
– No-authority clauses 

• Acknowledgement 
• Waiver 
* Item #19 of  the FDD 
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California Bagel Co. (Johnson) v. American Bagel Co., 2000 WL 35798199 
(C.D. Cal., June 7, 2000). 
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California Bagel Co. (Johnson) v. American Bagel Co., 2000 
WL 35798199 (C.D. Cal., June 7, 2000).  

• “A careful review of  the statements allegedly made reveals that several 
concerned the profitability and average financial performance of  
existing Chesapeake Bagel Bakery stores.”   

• “[T]he statements were representations as to verifiable facts, i.e., the 
revenue being generated by existing franchise locations.  Consequently, 
they cannot be construed as non-actionable opinions.” 

• “Similarly, statements that Rowe and Teele would provide assistance in 
identifying locations can be viewed as statements of  fact rather than 
opinion . . . .  At a minimum, triable issues of  fact remain as to 
whether such statements fall within the ambit of  the non-actionable 
opinion rule.”   

• “Consequently, this challenge to plaintiffs’ fraud and negligent 
misrepresentation claims fails.” 
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California Bagel Co. (Johnson) v. American Bagel 
Co., 2000 WL 35798199 (C.D. Cal., June 7, 2000).  

   The Offering Circular, which, by signing the Franchise Agreement 
they acknowledged they had received and read, contained the 
following disclaimer: 
    “American Bagel does not furnish to authorize its sales 

persons to furnish any oral or written information 
concerning the actual or potential sales, costs, income or 
profit of  a Chesapeake Bagel Bakery.  Actual results vary 
from unit to unit and American Bagel cannot estimate the 
results of  any particular franchise.” 
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California Bagel Co. (Johnson) v. American Bagel 
Co., 2000 WL 35798199 (C.D. Cal., June 7, 2000).  

• This disclaimer made “clear” that representations regarding the actual 
performance of  existing franchises were not authorized, and thus that 
plaintiffs could not easily rely upon them. 
    “In the face of  the disclaimer contained in the Offering Circular, 

 it was unreasonable for plaintiffs to rely on representations 
 regarding the actual profits of  existing Chesapeake Bagel 
 Bakery stores as a matter of  law.  Defendants are thus entitled 
 to summary judgment on plaintiffs’ fraud and negligent 
 misrepresentation claims.” 

• The District Court also concluded that the parol evidence rule was 
applicable to causes of  action brought under the CFIL, and would not 
consider evidence that defendants stated they would approve only “A” 
locations generating $500,000 to $1.1 million in sales as a result. 
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DISCLAIMERS UNDER THE 2007 
FTC FRANCHISE DISCLOSURE 

RULE 
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THE PROHIBITION 

  “It is an unfair or deceptive act or practice in 
violation of  Section 5 of  the Federal Trade 
Commission Act for any franchise seller covered by 
part 436 to . . . disclaim or require a prospective 
franchisee to waive reliance on representation made 
in the disclosure documents or in its exhibits or 
amendments.” 

 
16 CFR § 436. 
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CONCLUSION NO. 1 

 
 

The Prohibition Is Not 
a Total Ban on Disclaimers. 
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    “After carefully reviewing the record, the Commission is persuaded that a 
limited disclaimer prohibition, rather than a total ban, is warranted. As an 
initial matter, the Commission is convinced that integration clauses and 
waivers serve valid purposes, including ensuring that a prospective franchisee 
relies solely on information authorized by the franchisor or within the 
franchisor’s control in making an investment decision. For example, a 
franchisor reasonably may seek to disclaim responsibility for unauthorized 
claims made by former or existing franchisees, or unattributed statements 
found in the trade press. Therefore, at the very least, integration clauses and 
waivers protect a franchisor from unauthorized statements or representations 
made by non-agent, third parties.” 

 
72 Fed. Reg. at 15533-36. 
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CONCLUSION NO. 2 

 
 

The Prohibition Applies Only 
to Representations in 

the Disclosure Documents. 
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    “At the same time, we are persuaded that franchise sellers should not be able to 
use integration clauses or waivers to insulate themselves from false or 
deceptive statements made in a franchisor’s disclosure document. This is 
particularly true of  those sections of  the disclosure document pertaining to 
matters other than the terms of  the franchise agreement that cannot be 
negotiated, such as the franchisor’s prior business experience, litigation 
history, financial performance representations, and financial statements. The 
Commission has long recognized that the integrity of  a franchisor’s 
disclosures is critical to prospective franchisees who rely on franchisee from 
voluntarily waiving specific contract terms and conditions set forth in his or 
her disclosure document during the course of  franchise sales negotiations.” 

 
72 Fed. Reg. at 15533-36. 
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Recent Cases 
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A Love of  Food I, LLC v. Maoz Vegetarian USA, Inc., 
 795 F.Supp.2d 365 (D. Md. 2011). 

• The franchisee alleged that the startup cost estimates in the franchisor’s 
UFOC underestimated the actual startup costs for its franchise, and that the 
franchisor knew the representations were inaccurate at the time they were 
made. 

• The Court found that the UFOC had encouraged the franchisee to rely on 
the cost estimates in two ways: by specifically itemizing various cost categories 
and providing sub-estimates for each one, and by stating the estimates were 
based on 15 years of  industry experience. 

• Despite defendants assertions that cost projections were statements of  
opinion and thus not a basis for fraud, the Court held that erroneous 
projections could potentially result in a finding of  fraud. 
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Colorado Coffee Bean, LLC v. Peaberry Coffee Inc., 2010  
Colo. App. LEXIS 210, Bus. Franchise Guide  
(CCH) 14,235 (Colo. Ct. App. Feb. 18, 2010). 

• Franchisees alleged the franchisor was exploiting a failed 
business model by selling coffee shop franchises without 
disclosing that they were operating at a loss. 

• The Colorado Court of  Appeals found that the trial court 
erred in finding plaintiffs’ reliance on the nondisclosure 
of  corporate losses unreasonable. 

• The exculpatory clauses precluded reliance on affirmative 
misrepresentations—not omissions. 

• No clause in the franchise agreement disclaimed reliance 
on the lack of  information regarding the company’s 
financial status. 
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Holiday Inn Franchising, Inc. v. Hotel Assoc., Bus. Franchise 
Guide (CCH) 14,563 (Ark. Ct. App. Feb. 23, 2011). 

• The appellee-franchisee’s claims arose from the franchisor’s 
refusal to re-license the franchisee to operate the franchised 
hotel for another term. 

• “A mere failure to volunteer information [generally] does not 
constitute fraud,…silence can amount to actionable fraud in 
some circumstances where the parties have a relation of  trust 
or confidence…” 

• The Court took under consideration the parties’ longstanding 
business relationship, the franchisor’s alleged assurances about 
approving franchisee’s bid for a re-license, and franchisee’s 
having turned down offers to sell the hotel in anticipation of  
the re-license. 



LEGAL SYMPOSIUM 
IFA’s 45th Annual 

JM Vidal, Inc. v. Texdis USA, Inc.,  
764 F.Supp.2d 599 (S.D.N.Y. 2011). 

• The Franchise agreement for a clothing store included an express disclaimer 
precluding the franchisee from asserting that it reasonably relied on any 
purported misrepresentation concerning the prospects of  its store. 

• The franchisee had developed his own sales forecast for the franchise that 
was significantly more optimistic than any earnings claims allegedly made by 
the franchisor. 

• The Court held that plaintiff  failed to show that plaintiff  actually relied on 
the earnings claims or that such reliance was justifiable, thus granting 
defendants’ motion to dismiss the WFIPA claims based on fraud. 

• However, the Court found that plaintiff  might be able to prove that 
franchisor violated WFIPA by failing to deal with plaintiff  in good faith, 
especially with respect to the advertising and supply of  merchandise clauses 
of  the franchise agreement. 
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RWJ Management Company, Inc. v. BP Products North 
American, Inc., et al., 2011 WL 101727 (N.D. Ill. Jan. 12, 2011). 

• Plaintiff ’s claims arose from the purchase of  seventeen BP 
franchises; whether plaintiffs received proper disclosures 
within the imposed timeframe, and whether those alleged 
nondisclosures were material, were factual issues for trial. 

• Because plaintiffs alleged that defendants provided fictitious 
earnings numbers, disclosures regarding future performance 
projections were irrelevant, and defendant’s motion for 
summary judgment on the issue of  false earnings data claims 
being precluded was denied. 

• The Court did not find it “irrational” for a business to sell a 
potentially risky dealership. 
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Progressive Foods LLC v. Dunkin’ Donuts, Inc., No. 1:07 CV 
3423, 2011 WL 672540 (N.D. Ohio Feb. 15, 2011). 

• The parties signed a multiple unit store development agreement 
(“SDA”) and a number of  franchise agreements for three locations. 

• The franchise agreements included an “independent investigation” 
clause which included a disclaimer whereby the franchisor made no 
representations or warranties as to the potential success of  the 
business venture. 

• It was reasonable for the plaintiff  to have relied on defendants’ 
assurances of  its experience and skill in developing and operating 
stores; this reliance was not unreasonable despite the existence of  the 
SDA’s integration clause. 

• As a result, defendants were estopped from enforcing the clauses 
containing the waivers and disclaimers. 
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THE EFFECT OF STATE 
ANTI-WAIVER PROVISIONS 
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MINNESOTA ANTI-WAIVER 
PROVISION 

    “Any condition, stipulation or provision, including 
any choice of  law provision, purporting to bind any 
[covered franchisee] to waive compliance or which 
has the effect waiving compliance with any 
provision of  Sections 80C.01-80C.22 or any rule or 
order thereunder is void.” 

 
M.S.A. § 80C.21. 
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ON THE ONE HAND 
    “The Court recognizes that, under its broad interpretation of  § 80C.21, 

franchisors cannot use contractual provisions to protect themselves from 
being sued for misrepresentation under the Minnesota Franchise Act. 
Consequently, even scrupulously honest franchisors will have to defend 
against some misrepresentation claims that would not be brought – or that 
would be quickly dismissed – if  contractual disclaimers were enforceable. But 
under the interpretation of  § 80C.21 advocated by Lady of  America – that is, 
under a rule in which courts give effect to contractual disclaimers regardless 
of  whether franchisors have actually made false statements of  material facts – 
a certain number of  franchisees who have been lied to will have no redress 
against dishonest franchisors. The Minnesota legislature has decided to 
burden franchisors, and protect franchisees, and this Court is bound to 
enforce that decision.” 

 
Judge Schiltz in Randall v. Lady of  America. 
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ON THE OTHER HAND 
    “Yet, Randall also recognized that a viable MFA claim requires evidence of  the 

plaintiff ’s reliance upon the franchisor’s alleged misstatements. 532 F. Supp. 
2d at 1085-87. Other decisions of  this Court are in accord....” And, here, the 
Court concludes it is impossible for Plaintiffs to show reasonable reliance 
upon the alleged misrepresentations. This is not simply because of  the 
“general disclaimer” in the UFOC described above, which in the Court’s view 
should have planted seeds of  doubt in the Ellerings’ minds about Cresswell’s 
representations. Rather, it is because the Ellerings expressly acknowledged in the 
Area Representative Agreement that they “ha[d] not relied upon any 
guarantee, warranty, projection, forecast or earnings claim, whether express, 
implied, purported or alleged, in entering into” that agreement....” Under 
these facts, the Court concludes, as a matter of  law, that Plaintiffs cannot 
show reasonable reliance upon the alleged misrepresentations.” 

 
Judge Kyle in Ellering v. Sellstate Realty. 
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THE FRANCHISEE’S 
EVIDENCE QUANDARY 
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FRANCHISOR STRATEGIES FOR 
ENFORCING DISCLAIMERS 
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1. Draft the best possible disclaimer. 
2. Vigorously enforce policies against 

misrepresentation. 
3. Put the best light on the purpose of  the disclaimer. 
4. Lay the foundation for a successful summary 

judgment motion. 
5. Don’t give up on the disclaimer after an 

unsuccessful summary judgment motion. 
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WHO’S LICENSE TO LIE  
IS IT ANYWAY? 

    “[P]arties who contractually promise not to rely on extra-contractual 
statements — more than that, promise that they have in fact not relied 
upon such statements — should be held to their word. Parties should 
not sign contracts while crossing their fingers behind their backs…. It 
is not asking too much that parties not rely on extra-contractual 
statements that they contract not to rely on (or else set forth the relied-
upon representations in the contract or except them from the 
disclaimer). If  disclaimers of  reliance cannot ensure finality and 
preclude post-deal claims for fraudulent inducement, then freedom of  
contract, even among the most knowledgeable parties advised by the 
most knowledgeable legal counsel, is grievously impaired.” 

 
Forest Oil Corp. v. McAllen, 268 S.W.3d 51, 61-62 (Tex. 2008). 
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Franchisee Strategies 
The Initial Distinction: 
 
– Veracity of  Statement 
 
– An FTC Franchise Rule violation or Fraud? 

• Item 19 in the FDD 
 

– Turn to deceptive trade practice statutes (“little FTC 
Acts”), state franchise statutes, or common law fraud 
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The Fraud Exception 

• Key: Wording of  the disclaimer 
• Largely judge and jurisdiction specific 
• Examples:  
  Travelodge v. Honeysuckle Enterprises 
  Martrano v. The Quizno’s Franchise Co., LLC, et al. 
  JM Vidal, Inc. v. Texdis USA, Inc. 
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State Consumer Fraud  
and Unfair Trade Practice Laws 

• Claims based upon a statutory violation  
• Broad sweeping language prohibits a wide range of 

deceptive behavior 
– Florida’s Deceptive and Unfair Trade Practices Act 

(“FDUTPA”) 
• Defenses of waiver and release 

– Degree of reliance varies 
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State Franchise  
Disclosure Statutes 

• Integration clauses 
• No representation disclaimers 
• Anti-waiver provisions 
• Levels of  reliance 
• Examples:  
 Randall v. Lady of  America Franchise Corp. 
 Emfore v. Blimpie Assoc., Ltd. 
 California Bagel v. American Bagel Co. 
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Contractual Certainty is Paramount 

• Franchisors: 
– Be up front and specific 
– Make sure the franchise agreement expresses the 

right to exercise business judgment 

• Franchisees: 
– Read the FDD, questionnaire and contract 
– Seek legal counsel 
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