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Resolving Disagreements By Working
Together: A Dispute Resolution Handbook

for Franchisors and Franchisees

INTRODUCTION

Bruce V. Bloom, CFE
Chairman, Franchise Relations Committee

R esolving disagreements to the satisfaction of both franchisors
and franchisees has become the hallmark of successful
franchise systems.  This publication, "Resolving Disagreements

By Working Together," stands as the latest in a series of publications
that began in 1992 with the "Franchise Relations Handbook."  The aim

of this publication is to instruct on the latest and most effective ways to resolve
disputes within franchise systems.  We trust this publication will assist both
franchisees and franchisors in establishing and utilizing these methods to effec-
tively resolve franchise related issues.
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A. What’s this handbook about, and who should read it?

This handbook is one of a series produced by the International Franchise Association and
collects together, in one place, the experiences and knowledge of a number of long-time partici-
pants in franchising.  Among other things, it’s a compilation of “best practices”; a collection of
what we’ve seen works well (and sometimes doesn’t work) in avoiding and resolving disputes
within franchise systems.  

The contributors are experienced franchising professionals, both business people and lawyers,
who’ve drawn on their many years of working with a large number of franchise systems, both
on an in-house capacity and as outside consultants or counsel, giving them an opportunity to
compare different approaches to franchising as used by a wide variety of systems in different
industries.

Our aim has been to do more, though, than just tell “war stories.”  When we look at the way
different franchise systems handle potential and actual disputes, we’re struck not so much by
the differences in approach as the similarities.  In spite of the fact that diverse industries,
franchise structures, levels of investment and sophistication, and other factors are involved, the
practical ways to manage disputes seem to remain constant throughout franchising, perhaps
because the dynamics of human behavior remain the same everywhere.

Our task has been to isolate those constants and to make them available to you, along with our
suggestions as to how to apply those general principles to specific situations.  This handbook,
then, identifies those core principles and helps you apply them to your franchise system.

Who, then, will find this handbook useful?  Well, it is probably helpful to anyone involved in
franchising, including all of the following:

• Founders and CEOs of franchise systems
• Franchise operations executives and staff
• Franchise lawyers, both in-house and outside counsel
• Certified Franchise Executive candidates
• IFA members and others interested in franchising
• Franchisees and franchisee associations

Perhaps the last bullet point deserves some explanation.  Although it’s normal for franchisor
personnel to take the lead in thinking through how to deal with specific franchisee-related
disputes, whether on a system-wide or individual basis, franchisees, either individually or as a
member of an association, have an equal interest in avoiding, or at least resolving, disputes; that
shared interest can often go beyond the specifics of any particular disagreement. 
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Take for example, a recent case involving a franchisee who was having a dispute with his
franchisor regarding required upgrades and other issues in connection with renewal of the
franchise.  After we’d focused on a reasonable compromise for the upgrade, what became
apparent was that this was a system with a more general problem: the lack of a franchisee
advisory council to work with the franchisor in providing a “reality check” vis-a-vis operational
standards, marketing issues and other matters.  Resolving the specific upgrade dispute was
important to the franchisee; what may have been more important, in the long run, was helping
both the franchisee and the franchisor become comfortable with an advisory council system.

This case not only highlights the wisdom of a particular tool in franchise dispute resolution (the
advisory council) but also shows that franchisee interest in a healthy franchise system can lead
to the introduction of dispute avoidance (as well as resolution) models that benefit everyone
concerned.

B. What Drives Disputes? 

On one level, the sources of disputes in franchising are probably as diverse as the
number of franchisors and franchisees. Even those of us who’ve been involved in
franchising for almost 30 years are still surprised by the diversity of issues and problems
that can grow into a full-fledged dispute.  Still, there are some commonalities among the
types of disputes we’ve seen: 

1. Business Issues.

It’s a cliché in franchising (and like most clichés has some element of truth) that the core
in most franchise disputes is unprofitability at the franchisee level, if not also at the
franchisor level, and that a positive cash flow resolves most problems.

Well, there’s some truth in that.  It’s certainly been our experience that (a) there are
more disputes in systems where the participants are losing money (and more of a
tendency to point the finger at someone else regarding responsibility for that, rather than
taking a good look at your own behavior) and (b) franchise systems are sometimes
reluctant to take a close look at the real source of the dispute. 

For example, franchisees who are not paying their royalties or following operating
standards may not simply be cheap or obstinate; they may have a significant cash flow
issue.  The wise franchisor goes beyond the surface issue of a royalty or operating
system default and asks why this is happening.  The reasons for the business issues may
not excuse the defaults, and we think that all participants will agree that if a franchisee
fails to pay bills or follow the system, that situation can’t continue indefinitely, but until
the franchisee and the franchisor focus on the underlying reason for the problem, they’ll
be unlikely to solve it, at least in a pro-active business manner.

On the other hand, there have been instances in which both the franchisor and the
franchisee were operating profitably and significant disputes still existed. Therefore, the
idea that lack of profitability is at the heart of all franchising disputes isn’t correct.  For
example, there have been cases where disputes arose regarding renewal issues and
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related changes proposed in the franchise agreement.  It was precisely because the
franchisees were, in general, exceptionally profitable that the terms of renewal were so
important and the source of extended discussions and negotiations.

What seems to be the lesson from well-managed franchise systems is that it’s necessary
to look beneath surface issues (slow royalty payments, restrictive operational require-
ments, disputes over marketing programs, etc.) and identify the underlying business
issues.  It’s obvious, from our experience and those of numerous well-run systems, that
without addressing the basic business issues, the same disputes will resurface in the
future, with only the names of the players changed.

2. Other Sources of Disputes.

As franchising professionals, we should try to understand some of the other ways in
which disputes are generated, both to help resolve them and, perhaps more importantly,
to avoid the practices that generate them in the first place.  Here are some of the ways
that disputes arise: 

a. Differing expectations

Whether in business or other areas of life, when two people have different
expectations about what each will bring to, or get from, the relationship, then
disputes and disagreements are likely.  In franchising, this can result from the
franchisee and the franchisor having mismatched expectations or never having
discussed the nature of the relationship and each party’s responsibilities.  

For example, consider a franchisee who assumes that all she needs to do is “turn
the key in the door” and she’ll be successful, while her franchisor assumes that
she’s going to be a pro-active, street smart “guerrilla” marketer who will take the
system’s marketing materials and go out and knock on doors and do cold calls.  

Obviously, that type of relationship will generate disappointment on both sides,
which will manifest itself in disputes which will continue until the mismatched
expectations have been addressed

Similarly, if the franchisor (who probably has the primary responsibility in this
area) doesn’t make the appropriate changes in the franchise award process
(looking for more than a warm checkbook, discussing the real-life requirements
for success, doing psychological testing or whatever else is appropriate for the
particular system), then the same type of problem is likely to be repeated again
and again.

b. Changes in the relationship.

Sometimes, in franchising, a relationship which has been acceptable to both the
franchisor and the franchisee changes, with unintended consequences.  For
example, the change from a franchisee operating a single unit to being a multi-
unit operator may require additional resources and management abilities,



resulting in the types of problems which generate disputes.  Or, as a franchise
system grows, the entrepreneurial style of the founder may no longer be appro-
priate for a system where more professional management is needed.  

With growth, the close personal relationship between the founder and the
original core group of franchisees may change, and those franchisees may resent
no longer having the access, prestige and influence they once had, even though
they may all be far more financially successful than previously.  The disputes that
result from these changes, while apparently unrelated to changes in the relation-
ship (for example, a dispute about management of the marketing fund), won’t be
successfully dealt with until the franchisor and franchisee look for the underlying
causes of the disputes.

c. Market/competition-driven changes.

Sometimes, disputes in a franchise system aren’t the “fault” of either the
franchisor or the franchisee.  Changes in the industry, new competition, evolving
consumer preferences, etc., can create stresses and strains (including lowered
sales, declining market share and deteriorating profit margins) that generate
disputes.  The good news is that well-managed systems use these challenges to
join the resources of both franchisees and the franchisor in finding solutions.  

Sometimes the best resolution of a franchisor/franchisee dispute is the realization
that they face a common problem and that working together on solutions may be
the best approach possible.

d. Inconsistencies in treatment, including means of dispute resolution.

Any franchise system has a natural tension between the need for system consis-
tency, including a uniform retail experience for the consumer, and the fact that
sometimes exceptions have to be made and can be justified as a reasonable
business response to a unique set of circumstances.  

Effective franchisors learn to balance these two poles of the franchise relationship
and to communicate to their franchisees the need for a consistent system with
rational explanations for allowed exceptions.  If that isn’t done appropriately,
resentments build (“Why did he get special treatment, and why can’t I?”) and
disputes result.

While there’s probably no general legal principle requiring that all franchisees be
treated similarly, franchisors who plan to make exceptions to general rules and
requirements should also be prepared to communicate the reasons for these
exceptions.  That’s probably particularly important in the financial and opera-
tional compliance areas.  A franchisor who plans to let a franchisee slide on
paying obligations or operating his unit consistently with system standards should
be aware of three things:  

First, it won’t remain a secret.  
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Second, they’ll be confronted by other franchisees who will want to know why
an exception was made and will be either angry (“How come I have to follow
the rules and he doesn’t?”) or will demand similar treatment.  

Third, the franchisor needs to have a rational explanation justifying the excep-
tional treatment.

This need for consistency and a rational basis for any departures from standards
is probably particularly important in the area of dispute resolution.  The maturing
franchisor learns from hard experience that it needs to evolve from a makeshift,
case-by-case means of resolving disputes to a more organized approach.  Just as
there are things that franchisees do that drive franchisors crazy, franchisees have
the same reaction with regard to some franchisor practices, and one of the things
that most irritates franchisees is a perception of favoritism on the part of the
franchisor.

Whatever the reality, if a franchisor is perceived as playing favorites among
franchisees, then acceptance of franchisor decisions will be far more difficult to
obtain.  

For example, if franchisee Smith sits on the franchisee advisory council, plays
tennis with the founder, runs a dirty store, and is regularly late on payments, all
with no perceived consequences, while franchisee Jones has exactly the same
problems and receives a termination notice from the company’s lawyers, one can
almost guarantee that, at some point, franchisee Jones will be talking to an
attorney and/or organizing other disgruntled franchisees.  In that case, the source
of the dispute can fairly be said to have been not merely the problems specific to
franchisee Jones, but to be also the franchisor’s perceived favoritism.

e. Lack of clarity in franchisor communications.

Finally, an additional source of disputes may be simple lack of clarity in commu-
nications from the franchisor.  As a recent example, a franchisor’s field service
representative visited a franchisee’s store and announced that a particular product
present in the store was not authorized and should be removed.  Investigation
revealed that the product in question (and the supplier) were still on the list of
approved products published on-line by the franchisor.  Obviously, this type of
mixed message does nothing to build credibility for the franchisor or its staff.  

What’s worse, the absence of a simple letter from the franchisor’s VP of
Operations, admitting the mistake and apologizing for the error, drove one more
wedge between the franchisor and the franchisee.  If, three years from now, a
dispute results between the franchisor and the franchisee entirely unrelated to
approved product issues, might it be fair to say that this initial set of mistakes
was the starting point for the damaged relationship?

Resolving Disagreements By Working Together: A Dispute Resolution Handbook for Franchisors and Franchisees
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C. Addressing the Dispute

1. The Pro-Active Approach and Its Benefits

The dictionary defines proactive as:
1. Practical
2. Hands-on
3. Down to business
4. Positive
5. Upbeat

In franchising, a proactive approach to addressing disputes is practical because it saves
all parties time, effort, and energy that can be re-directed toward market share and
profitability.  According to a large franchisor in the hardware category, “Early interven-
tion leads to smaller problems.  Because franchising is driven by relationships, problems
tend to grow if un-treated.  It follows that early attention means that disputes can be
handled while they are more manageable.  It is intuitive that smaller problems are less
expensive in both legal and business terms.”  

The term “hands-on” implies early personal intervention by someone who can make a
decision or act to resolve the issue.  Many franchisors try to handle disputes at the
lowest possible level in order to keep senior management and the legal department from
becoming overwhelmed.  It takes a great deal of wisdom and experience to judge when
it may be appropriate to escalate the handling of a dispute to a higher level of manage-
ment.  Franchisors should take great pains to set appropriate expectations among their
franchisees as early as possible in the relationship.  If these expectations include an
understanding of the dispute resolution procedures and the people involved, dispute
resolution will be more effective when it is needed.

A proactive approach also requires the right mix of sharpness and clarity with tact and
diplomacy.  Some franchisors enjoy the advantage of using former franchisees as managers
in their organization.  These individuals often have an easier time communicating with the
franchisees and bring the credibility and relationship-building skills founded on their
having been in the franchisee’s shoes.  As a result, they can put the important issues on
the table quickly, but do so while reinforcing their understanding of the concerns and
viewpoint of the franchisee.  This is what is meant by “down to business.”

It is also important for the approach to be positive and upbeat.  The franchisor repre-
sentatives will be more persuasive and are more likely to achieve a resolution early if
they convey a sincere desire for a bright future for the relationship in which both parties
will benefit from one another.  

An additional benefit is that a proactive approach to resolving a dispute with one
franchisee may pay off in relationships with the other franchisees in the system.
Specifically, a more responsive system tends to keep other members of the system more
satisfied, because word will spread that “someone in management cares.”

Another benefit of a pro-active approach is lower costs to both the franchisee and
franchisor.  Experience demonstrates that early intervention tends to resolve disputes
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quickly, and time, in the form of disputes that drag on, is the enemy of efficient, cost-
effective dispute resolution.  

Early intervention normally proves to be less difficult as well.  Proactive franchisors will
also find that they can identify system-wide issues and solve general business concerns
before they get out of control.

Some specific pro-active tools.

a. Face – to – face meeting with local regional manager.

Regardless of what business you think you are in, you are really in the people
business.  Since human beings convey most information non-verbally, experience
indicates that it is usually best to have the first-level manager meet in person with
the franchisee(s) in a dispute.  Neither the phone, nor e-mail, nor other written
communication methods will allow the complainant a true opportunity to be
heard.  This concept is not exactly news.  An old saying goes something like this:
“The best fertilizer is the farmer’s shadow.” In franchising that translates to
“there’s no substitute for an in-person meeting.”  

In fact, looking back on a number of successfully resolved disputes, often what
was needed was for the franchisee to simply feel that he or she had been
actively and sympathetically listened to by someone with decision-making
authority, even if the ultimate decision was not in his or her favor.

It is useful to learn from others who have gone before.  Take note of the Old
Testament leader, Moses, who took it upon himself to judge every matter,
whether great or small.  It wasn’t long before this arrangement proved faulty.  It
took his father-in-law to propose that he delegate judgment of lesser matters to
leaders that Moses selected and trained for that purpose.  Moses gave up some
control, and possibly some consistency, but became one of the world’s most
famous leaders in the process.

Local leaders should be empowered to handle smaller matters, perhaps with
signature authority to issue credits up to a specified dollar amount.  As part of
their training, they must learn to differentiate between matters that they can
handle vs. those which need to be raised to the next level.  

When designing a system and determining which types and sizes of dispute
belong at each level of management, remember that centralized decision-making
tends to create more consistency and objectivity, while local decision-making
results in less consistency but more familiarity between the parties, which can
help the negotiations process.

Every franchise system is unique.  There is no single formula that will always
guarantee the satisfaction of management and franchisees.  Management will find
success if they consciously determine and document a plan or structure that will
address the history and size of their system. 
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b. Franchisee meeting with franchise advisory council (FAC) district 
member.

Franchise advisory boards or councils are commonplace these days and are
generally recommended by the IFA.

The advantages include the fact that a peer may diffuse an unreasonable claim
and increase the opportunity to establish that there is a forum/process/point of
contact.  This can have two benefits:  First, contact with a FAC board member
may actually resolve the problem, with the board member acting as a go-
between and doing a bit of “shuttle diplomacy” on behalf of both the franchisor
and the franchisee, as well as bringing a sense of realism and compromise to
both sides. Second, the process may be more comfortable for a franchisee, since
the board member as a peer franchisee, has none of the negatives that may be
associated with “corporate.” As a result, the franchisee may feel more willing to
divulge confidential information to a peer than to the franchisor.  Finally, the
mere existence of this type of avenue creates a greater comfort level for the
franchisee. 

The disadvantage of this approach is that the franchisee who is acting as advisor,
unless sophisticated and sensitive to the demands of the role, could side with the
franchisee and broadcast or otherwise escalate the issue.  In addition, as a system
grows, “part-time” assistance from only a few FAC board members may not be
adequate to address all of the disputes that may come up.

c. Establishment and meeting with franchise review committee (FRC).

i. Membership

Not every system has a review committee.  Even many with Advisory
Councils or boards do not have formal committees to review disputes
between franchisees or between franchisees and the company.

One suggestion for a roster includes: 

One representative from the legal department, an ombudsman, an odd
number of franchisees selected from former FAC members, and one
regional manager from a region not involved in the dispute.  

One leading commercial cleaning franchisor uses the three most recent
franchise advisory board chairpersons, who serve voluntarily.

Advantages associated with this approach are that this group is more
objective, more flexible, less emotional and less defensive than the parties
and their immediate contacts would be.

ii. Procedures

Procedures should be governed by written by-laws.  
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The committee is organized as a sub-group under the national franchisee
advisory council.

Most companies will want more control over the organization of the FRC,
so they are more likely to at least draft by-laws (similar to what is done
with an advisory council), but with help from one or more FAC members.

Issues to consider related to procedures:

1. Gatekeeper(s): Which parties can cause the review committee to 
take action?
a. Most franchisors would maintain strict control over the

issues reviewed by this committee.
b. If there are franchisees who can cause this committee to

act, it is suggested that this authority be granted to a
quorum of franchisee advisors, or some other representa-
tive group.

2. Review process:  How can the participants best understand the
dispute?
a. The parties to the dispute should be required to provide

their positions in writing to the member of management
responsible for the operation of the review committee.
This manager should develop and document any clarifying
questions and associated answers.  All documentation can
then be forwarded to members of the committee, who
should be given at least 72 hours to review them before a
conference call or meeting is held.  

b. During the call or meeting, a roll call process should be used
to make certain that each member (with the possible excep-
tion of the ombudsman) has the opportunity to ask further
questions or state a position.  Whether the parties to the
dispute are present for this call or meeting should be decided
by a majority vote of the committee members in advance.

c. The review committee makes a recommendation to
franchisor management as to how the dispute might be
settled.  One suggested requirement is that the solution
must be consistent with the operating and policy manuals.  

iii. Should the FRC’s decision be binding on the franchisee and franchisor?

Whether this recommendation is binding on the parties would be an important
decision during the development of the by-laws.  Admittedly, few franchisors or
franchisees will be prepared to give this much power to a franchisee-dominated
body.  On the other hand, as a practical matter, a decision by the franchise
review committee, particularly if it has prestigious members and is perceived as
fair and balanced, will carry great weight and serves as a “reality check” for
franchisors and franchisees in any dispute.
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d. Formal mediation and/or arbitration clauses in Franchise Agreement

Nowadays, relatively few franchise systems don’t have sections in their franchise
agreements dealing with dispute resolution.  And it’s probably correct to say that
the majority of franchise systems specify arbitration as the primary means for
resolving those disputes that can’t be successfully addressed without legal action.

Franchisor and franchisee attorneys can certainly differ about whether arbitration
is the most effective way to resolve disputes; the reality is that most of the
franchise agreements we’re seeing today have already made that choice and that
arbitration has been selected by most franchise systems as the designated legal
dispute resolution model.

However, the opportunities for creativity and use of additional models haven’t
ended at that point.  State-of-the-art franchise agreements also contain additional
tools for dispute resolution, and systems without those tools currently in place
should consider (a) adding them to franchise agreements issued in the future and
(b) suggesting their use with franchisees operating under older forms of agreements.

One recently developed model, as used by a number of franchisors and incorpo-
rated in their agreements, works as follows:

First, disputes are required to be submitted to a face-to-face meeting between the
franchisor and the franchisee.  Often, this type of meeting, where the parties
have an opportunity to communicate without any intermediaries, goes a long
way toward resolving problems.

Second, if the face-to-face meeting doesn’t resolve all issues, a professional
mediator is brought in, for a minimum of a 4-hour session, with the franchisor
paying the mediator’s fees for that time.  Statistics indicate that in excess of 80
percent of all disputes taken to mediation are resolved, making the investment a
wise one for the franchisor.

Third, only if the face-to-face meeting and the mediation are unsuccessful do the
parties move on to formal arbitration.  One of the objections to arbitration —
lack of appeal of an incorrect decision — is met with provision for appeal by
either side to an arbitration appeal panel.  This is combined with a provision in
some franchise agreements that if a party loses both the basic arbitration and the
appeal, they must pay the winning side’s attorney fees in defending the appeal.

This three, or even four, stage approach creates a number of opportunities for a
negotiated solution to the dispute before an arbitrator’s decision is imposed.
Since negotiated solutions are nearly always preferable to ones forced on the
franchisor and the franchisee, and have the ability to preserve the underlying
business relationship, experienced franchise systems maximize the chances for
this type of solution.

Negotiation is generally superior to litigation, as Winston Churchill said, “Better to
jaw, jaw, jaw, than to fight, fight, fight.”
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2. Franchisor/Franchisee Communications and Methodology.

What follows is a summary of the approach used by a well-known coffee shop
franchisor, laying out their approach to dispute resolution, and serving as a case study of
how they address these issues:

From a franchisor’s viewpoint, the quicker they can settle a dispute the better, as this can
be disruptive to the ongoing daily business of the company. The hope is always to come
up with a win-win solution.

There are at least four ways to try to settle a dispute. The first is to have everything
possible done at the beginning of a partnership. Then, if a problem arises, the partners
can quickly get together for a fast solution to the situation. If this doesn’t work, then the
parties need to pursue other dispute resolution options as quickly as possible. These
options include meditation, arbitration, and the law courts.

Meditation is trying to work through the problem with an outside professional working with
you. The hope is to reach a settlement as amicably as possible. Both parties state their
differences and the outside professional facilitates the proceedings, offering suggestions as
to how the issues can be resolved.  What’s important to note is that the mediator has no
authority to force a solution, he or she can only assist the parties in reaching a negotiated
agreement. If they ultimately don’t agree, they move to the next stage, arbitration. 

Arbitration is now in most contracts. It compels both parties to sit down with an outside
source (usually an attorney or retired judge) to reach a decision by which both parties
must abide. This is good in that it precludes going to the next step which is a court of
law. The downside is that the decision from the arbitrator is binding on both sides (as
most contracts are written.) Unless there’s a specific provision for appeal, the process
stops with the arbitrator’s decision. 

3. Third Party Assistance. There are several ways to involve third parties in the resolu-
tion process.  The use of third parties reduces the control level of the franchisor, but
increases the perception of objectivity and neutrality, thereby often enhancing the
franchisee’s comfort level with both the process and the result.

a. Mentoring

Franchisee-to-franchisee mentoring is slowly becoming more popular as franchisors
continue to develop effective ways to strengthen their systems and share best practices.
Most mentoring programs pair an experienced franchisee with a new franchisee for a
specified limited time.  One large commercial cleaning franchisor has franchisees from a
wide variety of ethnic backgrounds.  Their strategy has been to pair new franchisees
with successful people from the same or similar backgrounds.  Another franchisor in the
transportation industry pairs individuals who are compatible according to a battery of
tests.  The make-up and needs of the system will dictate the selection.  A solid
mentoring program can take a great deal of effort to maintain.  One of its benefits is that
it can also be a useful tool when addressing disputes, if the mentor has (or has been
trained to have) the skills to intervene.  
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b. Peer Groups

A peer group would be selected as needed from other franchisees who are known by
the franchisor to be near and similar to the franchisee who has a problem.  There are
times when a franchisee simply needs someone to talk with.  A peer group could
possibly serve as an intermediary.  This approach has some similarity to the use of board
members on franchisee advisory councils and franchise review committees.  A downside
of using peers could include these franchisees siding with the troubled franchisee and
attempting to escalate the problem.  

c. Franchisee Advisory Councils

Franchisee advisory councils should have their limited roles clearly specified in written
by-laws.  Many franchisors use advisory councils or former members of such councils to
accomplish a variety of tasks related to dispute resolution.

For example, one large franchisor in the service industry looks for a franchisee who
shares the perspective of the franchisor on the matter in question and asks that
individual to contact the franchisee and attempt to explain the situation.  If that does not
resolve the concern to the satisfaction of the franchisee, the second step is to ask a
group of former council chairmen to get involved. 

d. Ombudsman Programs

Ombudsman programs offer a skilled third party who takes professional pride in objec-
tivity and who can devote time and attention to a satisfactory outcome.  While very large
franchise systems can employ, on a full-time basis, an internal ombudsman, smaller
systems may find it more practical to utilize an outside ombudsman on an as-needed
basis.  Two of the programs offered by leading third-party suppliers with franchise
experience are detailed below.

i. IFA

The IFA Ombudsman Program was launched at the IFA convention in February,
2001.  The program is available to IFA members to assist in the resolution of any
dispute arising from business issues.  

The goal of the program is to promote healthy discussion and dialogue within
franchise systems and to assist franchisors and franchisees in early detection and
resolution of disputes and to avoid costly and time-consuming litigation.  The
ombudsman provides a neutral, independent third-party to facilitate dialogue and
to assist the parties in identifying creative alternatives for dispute resolution.  One
of the primary features of the ombudsman is to maintain a healthy line of
communication between franchisors and franchisees in order to preserve the
long-term health and stability of the franchise relationship.  
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Among other things, the IFA ombudsman can help franchise systems by:
• Clarifying issues
• Broadening the range of options being considered
• Coaching franchisees through their own system’s informal dispute resolu-

tion processes
• Enabling franchisors to offer 3rd party involvement to dissatisfied franchisees
• Referring parties to structured mediation available thru the National

Franchise Mediation Program (NFMP) and others
• Facilitating dialogue when the parties have reached an impasse

These services are provided to IFA members at no charge to the members for the
first call and initial consultation.  Subsequent utilization of the program is funded
by the parties at a rate agreed to by the parties in conjunction with the IFA
ombudsman.

All franchisees are invited to bring forward any concerns they have with their
working relationship with their franchisor and/or work environment from both a
personal and/or system-wide perspective. Franchisors may also approach the
ombudsman for assistance in resolving problems. All complainants’ identities are
held in confidence. If contact is made with the other party, or a step is taken that
requires the identification of the complainant, the complainant’s permission is
requested in advance of the ombudsman making contact. All complaint material
is held in a confidential and secure location until it is destroyed. Any notes taken
are destroyed within 60 days of the complaint being received. 

The ombudsman interviews franchisees to ascertain the nature and depth of their
complaints. Through the interview process, the ombudsman will: discuss
concerns; analyze problems; assist with the prioritization of issues; explore
appropriate problem-solving channels; assist with generating options to resolve
the conflict; and facilitate or mediate conflicts, if requested to do so.

When appropriate to do so, and with the permission of the franchisee, the
ombudsman will contact the franchisor to discuss the franchisee’s concerns and
assist with the resolution of the dispute or conflict from an impartial perspective. 

ii. National Franchise Mediation Program  (NFMP)

The NMFP works as follows:

The NFMP was established in 1993 by an ad hoc group of franchisors who
sought a way to resolve disputes between franchisors and franchisees without the
rancor and cost of litigation, wherever possible. Its goal is to resolve such
conflicts fairly, amicably and cost-effectively.  

The program is administered by the CPR Institute for Dispute Resolution and is
governed by a steering committee comprising equal numbers of franchisee and
franchisor representatives.  Each participating franchisor agrees to comply with
NFMP procedures as set forth in the CPR Procedure for Resolution of Franchise
Disputes. Participating franchisors are obligated to offer to negotiate with and,
failing negotiation, to offer to mediate with franchisees who assert claims.
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Franchisees are not obligated in any way. They may accept the franchisor’s offer
or not. Thus, franchisee participation is entirely voluntary.

The process begins with a dispute letter, which alerts CPR that a dispute has
arisen and the parties have decided to use the NFMP to help resolve it. Unless
CPR is notified that negotiations have been successful, CPR provides the
franchisee and the franchisor with the names of five qualified mediators located
in the franchisee’s region. If the parties cannot agree on a mediator, CPR assists
them to do so. Mediators are drawn from the CPR Franchise Panel of Neutrals,
consisting of over 200 prominent attorneys located throughout the United States.

Since the NFMP’s inception, disputes have involved the following issues, among
others:

• Impact/encroachment 

• Alleged financial violation, e.g., under-reporting 

• Franchisee development rights 

• Termination of franchise 

• Renewal of franchise 

• Customer service 

Thus far, a success rate of approximately 90% has been achieved in cases in
which the franchisee agreed to participate, and in which a mediator was needed.
Many more disputes have been resolved prior to the need for a mediator’s inter-
vention.

Any franchisor can join the NFMP by executing the Commitment to CPR
Procedure for Resolution of Franchise Disputes. Participating franchisors are
asked to support the program by paying a nominal annual fee.

Parties to a dispute who require the services of a mediator will incur a CPR
administrative fee of $1,200, which is split between the parties or as the parties
otherwise agree. CPR panelists usually charge their normal rates as attorneys,
most in the range of $200 - $350 per hour, depending significantly on location.

Further information can be obtained on-line or from:

National Franchise Mediation Program
CPR Institute for Dispute Resolution
366 Madison Avenue
New York, New York 10017

Tel: 212-949-6490
Fax: 212-949-8859
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D. Alternatives to Termination

1. Franchisee Workouts – A Solution or Prolonging the Agony?

No discussion of franchise dispute resolution techniques would be complete without
some mention of workouts, an approach that is exceptionally broad and covers a wide-
range of practical business solutions, as well as a series of inter-related problems if not
handled properly.  

What are “workouts”?  In the most general sense, they involve assisting a franchisee who
has economic issues he or she needs to get past and for whom the franchisor may make
temporary concessions in the interest of helping the franchisee resolve the situation.  

Typically, the franchisee will have fallen significantly behind in royalty payments, rent,
product purchase obligations, etc., and is technically in default under the terms of their
franchise agreement.  In addition, the franchisee may have similar problems with a bank,
landlord, trade creditors, etc.

While the franchisor could declare a default and terminate the franchise relationship, it
may believe that the franchisee is still a fundamentally valuable member of the system
and, with some temporary assistance, can get past current difficulties and return to being
a valued member of the team.

Obviously, this type of decision is made on a highly individual basis, and a franchisor
considering a workout plan will not have the luxury of applying some universal formula
or template solution to the specific situation presented.  

However, some general principles still have application in most instances.

a. The franchisee’s financial problems must be essentially temporary in nature,
not a result of fundamentally poor business practices, and capable of resolution.

For example, a financial crisis brought about by an illness in the family, a divorce, over-
expansion to too many locations or the state highway department diverting traffic from
the franchisee’s site for 6 months, are all, at least in principle, temporary problems and
do not reflect an inherent inability of the franchisee to effectively operate the business or
keep his or her financial house in order.  These are situations where a workout plan
may very well make sense.

On the other hand, a substance abuse issue or repeated inability to manage the business
effectively are generally not likely to be cured by interim financial relief and are
probably best dealt with by a clear decision to end the relationship, whether by termina-
tion through default or a voluntary termination agreement with a grace period for the
franchisee to sell the business and (hopefully) recover some of the equity he or she may
have in the business.  Similarly, if the franchisee has acted in bad faith (e.g., cheated on
royalty reports, has serious operational compliance issues, etc.) the problem goes far
deeper than financial issues, and termination (voluntary or forced) is probably the only
practical solution.
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b. Any concessions by the franchisor must be part of a more general plan
and a teamwork approach.

While franchisor concessions can take many forms (special discounts on products,
royalty “vacations” with deferral of amounts owed to be repaid later, refinancing assis-
tance, relocation of the franchise, etc.), the workout plan needs to be both realistic (will
this really solve the underlying problem?) and needs to have specific steps for the
franchisee to undertake, by specific dates, to turn the situation around (e.g., addressing
payroll issues, initiating new marketing programs, etc.).  

Workouts that consist only of concessions by the franchisor rarely succeed, since it’s
usually critical that both the franchisee and the franchisor work to solve the underlying
problems.  Efforts by only half of the team, and by the member of the team (the
franchisor) who is not in operational control of the unit, are generally doomed to failure.

In fact, if the franchisee is in default to a number of his or her creditors, cooperation
between the franchisor, the franchisee and the other creditors may be vital.  For
example, if the landlord is ready to take back the site, or third-party trade suppliers are
cutting off vitally needed supplies, all the parties concerned probably need to sit down
at the table, since unilateral action by any one of them may condemn the workout plan
to failure.

c. Do nothing without professional advice.

Any workout plan has both financial and legal ramifications. Any franchisor considering
such an approach should never formulate or implement a plan without professional
advice in both the financial and legal areas, including advice of counsel experienced in
the bankruptcy law implications of any voluntary plan.  Among other things, the
workout plan should include full releases and appropriate indemnities and should have
a pre-designed exit strategy if its goals are not met.

For example, a workout that does not succeed should be followed by a pre-agreed
voluntary termination, probably with a short (60 – 90 day) period for sale of the unit.
This minimizes further disputes in the not uncommon situation where the plan does not
resolve outstanding financial issues and sets the parties’ expectations appropriately:  The
parties should take the approach that if we accomplish X by Y date, fine;  if not, we
need to have an orderly termination of the relationship, with retention of retail
customers and the goodwill associated with the brand being addressed as core interests.

All in all, workout plans can have their place as a practical business approach to special
situations, but they are never a cure-all and have to be applied with discretion along
with the application of sound financial and legal judgments.
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2. Helping the Franchisee Exit the Business  

Sometimes, the best solution to a failed marriage is a friendly divorce, and sometimes the
best solution to an otherwise intractable franchise relationship is for the franchise to be
sold, either to the franchisor or a third party.

Obviously, business solutions are preferred to legal ones for the same reason that Queen
Elizabeth I counseled her ministers to avoid warfare: It is expensive and you cannot
control the result!

Sale of the unit, as a preferred business solution, allows the franchisee to recover some
or all of the equity value of the business and is almost always a favored alternative to
termination, where all of the franchisee’s equity in the business is lost.  Recall that if the
only alternative presented to the franchisee is termination, and a complete loss of his/her
equity value in the business, you’re proposing the franchising equivalent of nuclear
warfare, leaving the franchisee little, if any, reason not to take the dispute to its full (and
almost always costly for everyone involved) conclusion.  

So far as repurchase by the franchisor is concerned, real care has to be taken in using
this approach, since the franchisor will, understandably, not want to be put in the
position of automatically repurchasing a franchise whenever a franchisee is dissatisfied.
However, in selected situations, repurchase may be the best option, particularly if the
franchise and the related business can be sold back at a reasonable price. (Here’s where
the assistance of a mediator and/or an accountant or appraiser may make sense.)  

We’ve seen situations where a repurchase deal is structured along the following lines,
with many variations:  The franchisor agrees to repurchase the franchise at a negotiated
price, with a down payment being made at the time the agreement is signed and with
the balance to be paid under a note, or on resale of the franchise and business by the
franchisor.

Alternatively, if the franchisor isn’t willing to repurchase the franchise and related
business (most typically, either because the parties can’t reach agreement on price, the
franchisor doesn’t have  a ready buyer or lacks the cash or management resources to
buy and run the unit), then the franchisor may be able to help the franchisee sell the
business, with the associated franchise, to a third party.

Assuming that the franchisor has an active franchise award program in place, it should
be receiving a steady stream of inquiries regarding available units, including existing
ones.  (Also, the franchisor, with permission of the dissatisfied franchisee, can make
discreet inquiries among its more successful franchisees as to their interest level in
purchasing an existing unit.)  It’s relatively easy, then, at least from a business stand-
point, for the franchisor to put together a willing (if somewhat reluctant) seller and a
possible buyer.  Our experience has been that  a number of disputes have been resolved
in exactly this creative mode.
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If a franchisor decides to use this approach, it should secure franchise-sophisticated legal
advice from an attorney or law firm with franchise experience to assist in formulating  a
formal written agreement detailing the franchisor’s responsibilities in the selling process.
Among other things, it will want to be clear that it has no obligation to present the
possible sale to all prospects and that it will not have any liability if it first sells a “virgin”
territory or another unit to a prospect in preference to the franchisee’s unit.  Open
acknowledgement of the fact that the franchisor has an inherent conflict of interest (it
may prefer to sell its own territories instead of the franchisee’s), a knowing waiver of
that conflict, and a recommendation that the franchisee use other parallel resources to
sell the unit not only will reduce possible liability but also will go a long way to setting
appropriate expectation levels.

Additional Resources

Ombudsman Role

Clark, Kim E. “Improve Corporate Relations with a Corporate Ombudsman,” Personnel Journal,
Vol. 64, pp.12 – 13, September 1985

Futter, Victor.  “Something like Time for a Corporate Ombudsman,” 
Alternative to the High Cost of Litigation, Vol. 10, No.5, May 1992

Zetlin, Minda. “A Neutral Third Party,” Management Review, pp. 50 – 53, September 1992

Ziegenfuss, James T.; Mary P. Rowe, and Robert F. Munzenrider. “Corporate Ombudsmen:
Functions, Caseloads, Successes and Problems,” Journal of Health and Human Resources
Administration, pp. 261 – 280, Winter 1993

Negotiation, Mediation, Ethics and Dispute Resolution

Ury, William L., Brett, Jeanne M., and Goldberg, Stephen B.  Getting Disputes Resolved Designing
Systems to Cut the Costs of Conflict.  San Francisco: Jossey-Bass, 1988

Aguilar, Francis J. Managing Corporate Ethics, Oxford University Press, 1994

Fisher, Roger; Elizabeth Kopelman; and Andrea Kupfer Schneider. Beyond Machiavelli. Harvard
University Press, 1994

Fisher, Roger and William Ury. Getting to Yes. Penguin Group, New York, NY, 1991

Slaikeu, Karl. When Push Comes to Shove: A Practical Guide to Mediating Disputes. Jossey-Bass,
Inc. Publishers, 1996
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On-line Resources 

American Bar Association (ABA). “Standards for the Establishment and Operation of Ombuds
Offices”, August 2001

www.toa-ombuds.org (go to Library section)

“Generic Organizational Ombudsperson Job Description”

www.toa-ombuds.org (go to Tools of the Trade section)

“The Ombudsman Association Code of Ethics and Standards of Practice”

www.toa-ombuds.org (go to Library section)

Web Sites

www.ombuds-toa.org (The Ombudsman Association Web site)

www.crinfo.org (the Conflict Resolution Web site – very comprehensive and in-depth source
for information on conflict resolution generally and specifically)

www.IFAresolve.com (The primary Web site relating to the IFA Ombudsman program)

www.franchisemediation.org (The primary Web site for the National Franchise Mediation
Program)
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IFA has pioneered dispute resolution programs with its IFA
Ombudsman Program and its endorsement of the National

Franchise Mediation Program. Information about either of these
can be found on the IFA website at www.franchise.org or by

contacting the IFA at (202) 628-8000.



NOTES:
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