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Independent Contractor Classification Under the Fair Labor Standards 
Act (October 13, 2022) 

 
Dear Ms. DeBisschop: 
 

The International Franchise Association (“IFA”) is pleased to submit the following 

Comment on the Department of Labor’s Notice of Proposed Rulemaking (“NPRM”): 

Determining Employee or Independent Contractor Classification Under the Fair Labor 

Standards Act, RIN 1235-AA43. As explained more fully below, while IFA applauds the 

Department for its express recognition that the ABC test does not apply to the Fair 

Labor Standards Act (“FLSA” or “the Act”), franchised businesses, including minority-

owned businesses, would benefit from further clarity on several aspects of the proposed 

rules.  

A. International Franchise Association 
 

IFA is the world’s oldest and largest organization representing franchising 

worldwide. Celebrating over 60 years of excellence, education and advocacy, IFA works 

through its government relations and public policy, media relations and educational 

programs to protect, enhance and promote franchising. Through its media awareness 

campaign highlighting the theme, Franchising: Open for Opportunity, IFA promotes the 
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economic impact of the more than 775,000 franchise establishments, which support 

nearly 8.2 million jobs and $787.7 billion of economic output for the U.S. economy.1 IFA 

members include franchise companies in over 300 different business format categories, 

individual franchisees, and companies that support the industry in marketing, law and 

business development. The standard for determining employee or independent 

contractor classification under the FLSA is of direct and immediate concern to the 

franchise community, insofar as an overly broad standard threatens to fundamentally 

upend the successful franchise business model, particularly in the case of owner-

operated franchises. 

IFA has strongly opposed efforts to enact independent contractor tests that rob 

franchise owners of their investments by effectively demoting them to employees of 

their brand. In past years, IFA has opposed “ABC Tests” for determining whether a 

worker can properly be classified as an independent contractor. IFA supports an 

independent contractor rule that adopts an “economic reality” test to determine a 

worker’s status as an employee or an independent contractor, appropriately clarifying 

that the franchise relationship falls outside of its coverage. 

B. The Franchise Business Model 
 

“Franchising is a method of marketing goods and services” that depends upon 

the existence of the franchisor’s control over a trademark, other intellectual property or 

some other commercially desirable interest sufficient to induce franchisees to pay to 

 
1 See Oxford Economics, The Value of Franchising (September 2021) at 7 (attached hereto as Exhibit A). 
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participate in the franchisor’s system by distributing goods or services under the 

franchisor’s trademark or name.2  

There are two principal explanations given for the popularity of franchising as a 

method of distribution. One is that it “was developed in response to the massive 

amounts of capital required to establish and operate a national or international network 

of uniform product or service vendors, as demanded by an increasingly mobile 

consuming public.”3 The other is that “franchising is usually undertaken in situations 

where the franchisee is physically removed from the franchisor, and thus where 

monitoring of the performance and behavior of the franchisee would be difficult.”4 

These two motivations are consistent with a business model in which the licensing and 

protection of the trademark rests with the franchisor and the capital investment and 

direct management of day-to-day operations of the retail outlets are the responsibility 

of the franchisee, which owns, and receives the net profits from, its individually owned 

franchise unit. 

a. Requirements Under Federal Trademark Law 
 

It is typical in franchising that a franchisor will license, among other things, the 

use of its name, its products or services, and its reputation to its franchisees. 

Consequently, it is commonplace for a franchisor to impose standards on its 

franchisees, necessary under the federal Lanham (Trademark) Act to protect the 

 
2 Joseph H. King, Jr., Limiting the Vicarious Liability of Franchisors for the Torts of Their Franchisees, 62 Wash. & 
Lee L. Rev. 417, 420-21 (2005). 
3 Kevin M. Shelley & Susan H. Morton, “Control” in Franchising and the Common Law, 19 Fran. L. J. 119, 121 
(1999-2000). 
4 Paul H. Rubin, The Theory of the Firm and the Structure of the Franchise Contract, 21 J. Law & Econ. 223, 226 
(1978). 
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consumer. Such standards are essential for a franchisor that seeks to ensure socially 

desirable and economically beneficial oversight of operations throughout its network. 

These standards allow franchisors to maintain the uniformity and quality of product and 

service offerings and, in doing so, to protect their trade names, trademarks and service 

marks (collectively “Marks”), the goodwill associated with those Marks, and most 

importantly, the protection of the consumer. 

Because the essence of franchising is the collective use by franchisees and 

franchisors of Marks that represent the source and quality of their goods and services to 

the consuming public, action taken to control the uniformity and quality of product and 

service offerings under those Marks is not merely an essential element of franchising, it 

is an explicit requirement of federal trademark law. The Lanham Act, the federal law 

regulating trademarks, service marks, and unfair competition, mandates that owners of 

trademarks must “maintain[] sufficient control of the licensee’s use of the mark to 

assure the nature and quality of goods or services that the licensee distributes under 

the mark.”5 Moreover, because the Lanham Act provides that a trademark can be 

deemed “abandoned” when “any course of conduct of the owner . . . causes the mark . 

. . to lose its significance,”6 franchisors have a strong incentive to control the nature 

and quality of the goods or services sold by their franchisees. As a result, franchisors 

are compelled to establish and monitor brand standards and provide global oversight 

with regard to their franchisees. 

 
5 15 U.S.C. § 1064(5)(A). 
6 15 U.S.C. § 1127. 
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Likewise, it is imperative that franchisees protect their franchisors’ brands, and 

the trademark value of those brands. A franchisee, functioning as an independent 

operator under a Brand License, is trusted and relied upon (by the franchisor) to protect 

the trademark value in implementing brand standards, and exercising day-to-day 

management over the operation, since the franchisor is not present at every individual 

franchise location. Because franchising requires the collective use by franchisees and 

franchisors of Marks, all stakeholders affiliated with a brand collectively share risks and 

rewards. For example, if a franchisee fails to take adequate steps to protect the brand 

or otherwise engages in an action that injures the brand’s reputation, the damage 

inflicted on the brand impacts all of the brand’s stakeholders, including all other 

franchisees and the consuming public. With that being the case, it is essential to 

franchising that all of the stakeholders agree on brand protection standards and take all 

necessary action to ensure that those standards are met. Furthermore, these rights and 

obligations are enunciated in well-drafted franchise agreements and reviewed in 

advance under a prescribed set of mandated disclosures. 

A person need not be a franchise expert to recognize that the ability of a 

customer to identify a certain level of quality and uniformity in the products or services 

offered by disparate franchisees within a system has led to the explosive growth of 

franchising. A patron may enter a chain restaurant in New York, California, Minnesota or 

anywhere else in the United States or the world and expect and receive virtually the 

same food. The uniformity and quality of products offered under a single brand is a 

prime factor in the success of the franchising concept. Without uniform standards, 
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franchisees could build and operate units in whatever dissimilar fashions they chose, 

resulting in different buildings, uniforms, food, consumer service standards, and supply 

chain issues which could raise health concerns, ultimately causing the destruction of the 

franchisor’s concept.7 

b. Requirements Under the Federal Trade Commission Franchise 
Rule 

 
A franchisor’s exercise of controls for the purpose of protecting and enforcing 

brand standards should not be viewed as day-to-day management over the business 

operations of its franchisees. The Federal Trade Commission (FTC) authorizes and 

regulates the sale of franchises in the U.S., and it defines a “franchise” in part as “any 

continuing commercial relationship or arrangement” whereby the franchisor promises 

that the franchisee “will obtain the right to operate a business that is identified or 

associated with the franchisor’s trademark....”8 

In 1978, the FTC published the Franchise Rule, which provides prospective 

purchasers of franchises information they may use to weigh the risks and benefits of a 

franchise investment and requires franchisors to provide potential franchisees with 

specific items of information about the offered franchise, its officers, and other 

franchisees. Importantly, the Franchise Rule recognizes that a franchisor “exert[s] a 

significant degree of control over the franchisee’s method of operation.”9 However, 

many state independent contractor laws require businesses to classify workers as 

employees unless they are “free from control” and direction while performing their 

 
7 See Shelley & Morton, supra note 3, at 121. 
8 16 C.F.R. §436.1(h)(1). 
9 16 C.F.R. §436.1(h)(2). 
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work. Taken in a literal sense, this requirement would ignore the realities of the 

franchise model, and so the conflicting “control” requirements of the FTC’s Franchise 

Rule and the Lanham Act must be viewed as different in kind from employer-like 

control.  

c. Brand and Quality Standards Are Integral to the Success of 
the Franchise Model 

 
A franchisor’s exercise of brand standard controls is not merely reflective of the 

legal realities imposed by trademark law, the FTC Franchise Rule, and pervasive state 

and federal regulation. It is also a value-added proposition for franchisees and 

consumers. Franchisees are independent entrepreneurs who invest substantial capital in 

their businesses, control their labor relations, and dream to build equity in an 

independently owned business for the benefit of themselves, their families, and their 

communities. For a franchisee, the purchase of a franchise means avoiding those costs 

of market entry that are ameliorated by the franchisor’s extensive guidance and training 

in many aspects of the operation of the franchised business. It also means enjoying the 

goodwill generated by the use of the franchisor’s Marks, brand and system collectively 

with other franchisees and company-operated outlets. Dependence by the franchisee on 

the detailed brand standards and methods of operation honed by franchisor experience 

is therefore an integral part of what a franchisee bargains for in acquiring a franchise. 

The use of Marks that project to members of the consuming public that they will enjoy 

a quality and predictable consumer experience at each outlet operated under those 

Marks—even though each is independently owned and operated—is the other principal 

part of the equation, which again benefits both franchisees and consumers. 
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A 2021 analysis by Oxford Economics commissioned by IFA demonstrates that, 

put simply, the franchise business model works. Franchise businesses tend to be larger 

than their non-franchise peers, and, on average, report sales 1.8 times as large and 

provide 2.3 times as many jobs as their non-franchise counterparts.10 Franchise sales 

and jobs exceed non-franchised businesses across all demographics, including gender 

and race, and almost one-third of franchise business owners report that they would not 

own a business if they were not franchises (with even higher numbers for female 

franchise owners and those for whom a franchise was their first business).11 Finally, 

franchise firms—often unfairly accused in certain segments of underpaying workers—

pay 2.2-3.4% higher wages than similar non-franchises.12 

C. Comment 
 

a. The NPRM Correctly Disclaims the ABC Test’s Applicability to 
the FLSA 

 
IFA supported the rule changes set forth in the Department’s September 25, 

2020, NPRM because they brought clarity and predictability to franchise businesses. 

(See IFA’s Oct. 26, 2020 Cmts.) While, as set forth below, IFA submits that the current 

NPRM could benefit from further clarity in several respects, IFA nevertheless applauds 

several preliminary aspects of the DOL’s proposal.  

As a threshold matter, IFA supports the DOL’s explicit statement in its 2022 

NPRM that the ABC test, which is used in states like California and Massachusetts, is 

“inconsistent” with controlling Supreme Court authority under the FLSA. (NPRM at 

 
10 Oxford Economics, supra note 1, at 5. 
11 See id. 
12 See id. at 14. 



 
 9 IFA Comments on Department of Labor Proposed Independent Contractor Rule 

62231.) Reconciling franchised operations with the ABC test’s requirements presents 

unique challenges because federal law dictates the way that franchise businesses must 

operate. Adopting the ABC test here would have injected further uncertainty into 

franchised businesses and brought the FLSA into tension with other federal standards. 

The DOL is correct to clarify that the ABC test has no applicability under the FLSA. 

IFA also appreciates the DOL’s intent to apply its proposed rule in a manner that 

does not depart from “the longstanding test applied by the courts.” (NPRM at 62219.) 

Courts across the country have repeatedly recognized the validity of the franchised 

business model.13 As such, the NPRM implicitly recognizes the validity of that precedent. 

The franchise community relies on that precedent, and departing from it would damage 

the very communities the NPRM expressly states need protection. 

Specifically, 30% of franchised businesses are minority owned. Black-owned 

franchises, on average, earn 2.2% more in sales compared to Black-owned independent 

businesses. And, as noted above, franchised businesses, on average, pay wages at a 

rate of 2.2% to 3.4% higher than non-franchised businesses. The franchise model 

results in higher wages, higher rates of minority ownership, and higher sales for 

minority-owned companies. 

 
13 See, e.g., Kerl v. Dennis Rasmussen, Inc., 682 N.W.2d 328, 337 (Wis. 2004) (“[A] franchise is a commercial 
arrangement between two businesses which authorizes the franchisee to use the franchisor’s intellectual property 
and brand identity, marketing experience, and operational methods. It is quite different from a contract of 
employment.”); Patterson v. Domino’s Pizza, LLC, 333 P.3d 723, 734 (Cal. 2014) (“The franchise arrangement puts 
the franchisee in a better position than other small businesses. It gives him access to resources he otherwise would 
not have, including the uniform operating system itself.”) (citations omitted); Haitayan v. 7-Eleven, Inc., No. CV 17-
7454, 2021 WL 4078727, at *18 (C.D. Cal. Sept. 8, 2021) (applying multi-factor test for determining independent 
contractor status under California state law and concluding that the plaintiff-franchisees “were not employees” but 
rather were “operating independent businesses”) (citations omitted); In re Domino’s Pizza Inc., No. 
16CV2492AJNKNF, 2018 WL 4757944, at *5 (S.D.N.Y. Sept. 30, 2018) (holding that franchisor was not the joint 
employer of its franchisee’s employees under the FLSA). 
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While franchised businesses have grown within existing precedent, minority-

owned franchises and other franchised companies would benefit from further clarity on 

several aspects of the NPRM. IFA expects that application of the context-specific 

“totality-of-the-circumstances” test to franchised businesses will result in findings that 

franchisees are independent businesses, “in business for themsel[ves].” (NPRM at 

62226.) But those findings can be streamlined by further explanations to the proposed 

rules, including greater certainty that the DOL will interpret analogous factors in its joint 

employer test (see 87 Fed. Reg. 54641) similar to those in the NPRM (i.e., ensure that 

conduct the DOL has suggested will not give rise to a joint employment relationship will 

not be considered evidence against a contractor relationship). 

b. The Right to Control Factor  

The DOL has welcomed comments on “all aspects” of the control factor. IFA 

takes this opportunity to comment on two parts of the control analysis of particular 

concern to franchised businesses.  

i. Compliance with Legal Requirements  

The DOL’s 2020 NPRM provided that compliance with legal obligations or health 

and safety standards was not indicative of an employment relationship. The 2022 NPRM 

jettisons that rule and asserts that compliance with such obligations may “in some 

cases indicate that the employer is exerting control, suggesting that the worker is 

economically dependent on the employer.” (NPRM at 62226.)  

IFA is concerned that this standard gives rise to several potential problems in the 

franchise setting. First, in accordance with the FTC Franchise Rule, franchised business 
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models inherently require compliance with legal obligations and quality control 

measures. Failure to recognize this industry-specific context risks converting the 

analysis under this factor to the sort of “all or nothing” analysis found in the ABC test 

that the Department has said is inconsistent with the FLSA. It would also be 

inconsistent with the Department’s statement that the ultimate inquiry is one of 

whether the contractor is “in business for themselves” because, when considered in 

context, such requirements are part of what makes an independent franchise business.  

In the context of safety standards—specifically, a hypothetical requirement to 

wear hard hats—the Department says in the NPRM that “if an employer requires all 

individuals to wear hard hats at a construction site . . . , that is less probative of 

control.” (NPRM at 62248.) This standard can be applied analogously to the franchise 

setting—if a franchisor required all franchisees to comply with legal obligations and 

quality controls inherent in the franchise model, that should be less probative of control 

than a situation where an employer picks and chooses specific standards. The 

Department could address this issue by modestly altering its example to clarify that “if 

an employer or business requires all individuals to wear hard hats at a construction 

site or all individuals to comply with legal requirements. . . , that is less 

probative of control.” This suggestion will provide helpful clarity, while also preserving 

the Department’s ability to look at each situation in context. 

Second, IFA is concerned that there is some tension between the NPRM and 

statements the Department has made in connection with recission of the prior 

Administration’s joint employer rule. (29 CFR Part 791.) In rescinding that rule, the 
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Department stated that some commentators noted that doing so “would make 

companies less likely to offer assistance to related companies, such as a franchisor 

offering sexual harassment training materials to a franchisee, for fear of becoming a 

joint employer.” (Id.) The Department addressed this concern by noting that “the 

commentators did not cite any court decision finding that a company is a joint employer 

primarily on this basis, while at least some courts have not regarded the provision of 

training assistance as strong evidence of a joint employer relationship.” (Id.) 

Here, the NPRM includes no such cautionary language. Instead, it asserts that 

the analysis “may, in some cases, include consideration of control that is due to an 

employer’s compliance with legal, safety, or quality control obligations.” (NPRM at 

62247.) While IFA appreciates the Department’s desire to avoid inflexible standards, 

failure to acknowledge that offering things like antidiscrimination and antiharassment 

training or policies do not factor at all (or will usually not factor at all) in the control 

analysis will make it less likely for companies to offer them.  

Even so, there is no serious argument that such practices should not be widely 

encouraged. Further, IFA strains to see how the simple offering of materials to curb 

unlawful discrimination and harassment in any way suggests economic dependence. But 

regardless, in choosing to address this issue in the context of rulemaking on joint 

employment, but not independent contractor status, the Department risks creating 

inconsistency. Offering the type of harassment training that the Department has said 

does not factor meaningfully in the joint employer context should not be evidence of 

control in the independent contractor setting. The Department should clarify that 
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laudable actions like offering harassment training materials are not evidence of control. 

But, minimally, it should clarify that it does not intend for there to be any difference 

between the joint employer and independent contractor rules on this issue. 

ii. Price Setting 

Another fact relevant to the control analysis according to the NPRM is the ability 

to set a price or rate for the goods or services provided. Specifically, the NPRM asserts 

that “workers in business for themselves are generally able to set (or at least negotiate) 

their own prices for services rendered.” (NPRM at 62250.)  

IFA believes this aspect of the control analysis fails to recognize the realities of 

the franchise business model. Franchisors commonly suggest resale prices for offerings 

across the franchise system and, subject to applicable law, may set minimum or 

maximum prices for products or services, or have uniform advertising requirements for 

system-wide promotions. Doing so ensures that customers have a consistent experience 

across different franchise locations and allows advertising based on price at the system 

level. For example, if a quick-service restaurant chain creates and advertises a “value 

menu” with products priced at $1, customers would expect to find this same pricing at 

all franchised locations. And if a customer visited a location that was charging more for 

the value menu items, the inconsistency and disappointed expectations would reflect 

negatively on the chain as a whole. The same principle applies to franchise systems 

that sell other types of goods or services—such as a salon franchise that touts its $10 

haircuts, or a plumbing franchise that promotes its $99 drain clearing service. In each 

of these examples, the ability to have consistent pricing and promotional advertising 
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across the franchise system is important to protecting and enhancing the brand—which 

in turn benefits all the franchisees. Under the NPRM, however, price setting like this is 

considered potentially “indicative of an employment relationship.” Thus, that $99 drain 

clearing offer could be cited as evidence that the owner-operator of a plumbing 

franchise was actually an employee of the franchisor.  

IFA appreciates that the Department favors a totality-of-the-circumstances 

approach, and that the NPRM acknowledges that independent contractor agreements 

“may sometimes” establish prices for the goods or services to be provided. (NPRM at 

62251.) But these general statements do not provide adequate guidance for how to 

apply this aspect of the control factor. To avoid confusion and unwarranted litigation 

over this point, the Department should expressly state that, in the franchise context, 

the fact that a franchisor sets prices for goods or services is not probative of an 

employment relationship.  

c. The Relative Investments Factor  

The 2020 NPRM considered the worker’s investment as part of the opportunity 

for profit or loss factor. The 2022 NPRM proposes to treat investment as a standalone 

factor, and to consider not only the amount and value of the worker’s investment but 

also the nature of that investment—specifically, whether the investment is “capital or 

entrepreneurial.” The 2022 NPRM also proposes to compare the worker’s investment to 

that of the employer. (NPRM at 62240.) 

IFA has reservations about how the nature of the investment and relative 

investment considerations may be applied in the franchise context. Franchisees make a 
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number of investments to start and operate their franchise businesses, including paying 

a franchise fee and various ongoing fees in exchange for the right to operate using the 

franchisor’s Marks, marketing plan, operations manuals, and administrative support. 

Franchisees also typically invest in equipment, some of which may be used only for 

purposes of their franchise business because it includes the franchisor’s proprietary 

technology or branding (e.g., specialized equipment for making the franchisor’s 

signature soft serve ice cream). Although these investments are necessary “simply to 

perform” the work of operating a franchise business, they are capital or entrepreneurial 

in nature because they allow the franchisee to associate themself with and promote the 

brand, thereby “extending [the franchisee’s] market reach” beyond what it would be if 

their business were not part of a franchise system. (NPRM at 62240.) The Department 

should state as much in the final rule to avoid franchise investments being wrongly 

deemed as evidence of employment.  

The relative size of investments analysis also requires clarification in the 

franchise context. Some franchise opportunities require substantial upfront investments 

by franchisees, but others—particularly service-based franchises—are much more 

affordable. This does not mean that someone who invests in a lower-cost franchise 

opportunity is any less an independent business person than someone with the means 

to invest a million dollars in a franchise. As the relative investment analysis is described 

in the NPRM, however, there is risk that a factfinder may think that a small franchise 

investment does not “compare favorably” to the franchisor’s investment in developing 

the brand and supporting its franchisees. (NPRM at 62242.) This risk creates a perverse 
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incentive for franchisors concerned about misclassification claims to require larger initial 

investments by franchisees, thereby decreasing opportunities for people of modest 

means to start franchise businesses. The consequences would likely fall 

disproportionately on historically underrepresented groups—the very groups for which 

franchising has been a proven path to entrepreneurship.14 To avoid confusion, the 

Department should put greater emphasis on its statement in the NPRM that “a worker’s 

investment need not be (and rarely ever is) of the same magnitude and scope as the 

employer’s investment,” and identify franchising as one context where a capital or 

entrepreneurial investment will be indicative of independent contractor status even if 

the size of the investment is relatively small.  

d. The Integral Part of the Business Factor  

The 2020 NPRM considered whether the worker’s work “is part of an integrated 

unit of production” of the employer’s business. The 2022 NPRM would revert to framing 

this factor as whether the worker’s work is an “integral part” of the employer’s 

business. (NPRM at 62253.)  

Applying an “integral part” analysis in the franchise context may be problematic 

because some courts have failed to recognize the distinct roles that franchisors and 

franchisees play. A franchisor develops the brand and business methods for the 

franchise system. The franchisor licenses its marks and methods to individual 

franchisees. The franchisees (and any workers they may employ) deliver the brand 

product or service to customers using the franchise business methods developed by the 

 
14 Oxford Economics, supra note 1, at 21-22. 
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franchisor. In other words, the companies are interdependent in that both are 

necessary for delivery of the good or service to the market, but each of the companies 

are independent in that they perform different, separate functions. In a lawn care 

franchise system, for example, the franchisor would identify the concept, create a 

brand, and develop marketing and operations plans for franchisees, who in turn use 

those plans to provide lawn care services through their independent franchise 

businesses. The franchisor and franchisee have distinct roles and perform different 

tasks in delivering the product or service to the market. But some courts have conflated 

the two because both are associated with the brand and its product or service 

offering.15 This has been an issue particularly under ABC tests, where prong B typically 

asks whether the employer and the worker are in the same course of business.16 

IFA appreciates the Department’s statements in the NPRM that “it is not always 

true that workers whose work is integral are employees” and that there will be 

instances in which the integral factor “‘misaligns’ with the ultimate result.” (NPRM at 

62253-54.) This guidance—as well as the NPRM’s rejection of the ABC test as 

inconsistent with the FLSA case law—will help blunt the impact of decisions that ignore 

the distinct roles of franchisors and franchisees. But the Department should go further 

and provide guidance that will avoid erroneous application of the integral factor in the 

franchise context to begin with. The Department could accomplish this by clarifying that 

 
15 See, e.g., Vazquez v. Jan-Pro Franchising Int’l, Inc., 923 F.3d 575, 598 (9th Cir.) (applying prong B of the ABC 
test and concluding that a commercial cleaning franchisor was in the same “usual course of business” as its 
franchisees), reh’g granted, opinion withdrawn, 930 F.3d 1107 (9th Cir. 2019), and on reh’g, 939 F.3d 1045 (9th 
Cir. 2019), certified question answered, 10 Cal. 5th 944, 478 P.3d 1207 (2021), and opinion reinstated in part on 
reh’g, 939 F.3d 1050 (9th Cir. 2019). 
16 See id.  
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“the work performed” is the focus not just when analyzing whether the worker is 

integral to the employer’s business, as stated in the NPRM (at 62253), but also when 

determining what the employer’s business is. In other words, the employer’s business 

should be defined based on its operations, not its identity with the brand product or 

service. This approach would better distinguish scenarios where the workers are truly 

integral to the business—like tomato pickers are to a farm that grows and sells 

tomatoes (NPRM at 62254)—from franchise relationships where the franchisor and 

franchisees have distinct businesses and carry out different functions.  

e. The Permanence Factor  

The 2020 NPRM stated that the degree of permanence of the working 

relationship weighs in favor of independent contractor status where the relationship is 

“by design definite in duration or sporadic” and weighs in favor of employee status 

where the relationship is “by design indefinite in duration or continuous.” The 2022 

NPRM proposes to “provide further specificity” by noting that a “lack of a permanent or 

indefinite relationship with an employer is not necessarily indicative of independent 

contractor status if it does not result from the worker’s own independent business 

initiative.” (NPRM at 62243.) 

IFA submits that, in the franchise context, relatively long-duration relationships 

are consistent with franchisors and franchisees being independent businesses. 

Franchise agreements often carry multi-year terms. Such terms benefit franchisees by 

ensuring a brand affiliation for a sufficient length of time to justify their initial 

investment and to allow the opportunity to grow an independent business. Thus, unlike 
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long-term relationships in the employment context that reflect the employee’s 

dependence on the employer, the long-term nature of franchise relationships is 

consistent with a franchisee’s economic independence.  

The Department in its final rule should note that, just as the lack of permanency 

does not necessarily indicate independent contractor status, neither does a long-term 

relationship always signal employment, and cite franchise relationships as one such 

example. Adding this nuance would be consistent with the Department’s goals of 

providing more specificity regarding the permanence factor and returning to a totality-

of-the-circumstances analysis of the economic realities.  

D.  Conclusion 

Thank you for the opportunity to submit these comments to the NPRM. We 

appreciate your consideration and look froward to the Department’s promulgation of its 

final rules. 

 


