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Best Practices in Drafting Compliant Financial 
Performance Representations

• A financial performance representation means 
any representation, including any oral, written, or 
visual representation, to a prospective franchisee, 
including a representation in the general media, that 
states, expressly or by implication, a specific level or 
range of actual or potential sales, income, gross 
profits, or net profits. The term includes a chart, 
table, or mathematical calculation that shows 
possible results based on a combination of variables.



FPRs in the Age of COVID-19



FPRs in the Age of COVID-19 –
NASAA Commentary
• A franchisor is permitted to make a historical FPR if the franchisor has a 

reasonable basis and written substantiation for the representation, and 
the franchisor discloses the material bases for the representation.

• Under the FTC Franchise Rule, franchisors that have already provided 
FDDs to prospective franchisees may have to provide updated 
information, including revised FPRs, to those prospective franchisees to 
reflect material changes in the information provided.

• Franchisors have an affirmative obligation under state franchise 
disclosure laws to continue to update all material disclosures they 
include in their FDDs, including FPRs. 

• These state franchise laws make it unlawful, generally, for a franchisor, in 
connection with the offer or sale of a franchise, to make an untrue 
statement of material fact or to omit to state a material fact that would 
make a statement not misleading. 

• A FPR that discloses historically accurate data may contain an omission 
of a material fact, or an untrue statement of material fact, if material 
changes have occurred to that FPR by the time it is provided to a 
prospective franchisee. 



FPRs in the Age of COVID-19 –
NASAA Commentary

• Factors
• Whether the franchise business has been significantly impacted by the COVID-19 pandemic;

• The type of data the franchisor includes in the FPR;

• The reasonable inferences a prospective franchisee can draw from the FPR;

• When the franchisor estimates a prospective franchisee can expect to open for business after entering into a franchise 
agreement;

• Whether and how the franchisor adapts the franchise business to account for current market conditions resulting from the 
COVID-19 pandemic; and

• Whether and how the franchisor adapts the franchise business to account for future market conditions resulting from the COVID-
19 pandemic.

• Franchise systems that have been significantly impacted by the COVID-19 pandemic should consider 
whether they can continue to make a Historical FPR in 2020 that does not include updated disclosure 
reflecting the impact of the COVID-19 pandemic on the franchise business. 

• Once management of a franchisor concludes that it will make changes to its franchise system or business 
model that will materially impact a Historical FPR, the franchisor no longer may include a Historical FPR that 
is not updated to reflect those changes and their impact on the FPR. 

• Each franchise system is unique, and the determination of whether a franchisor has a reasonable basis to 
make an FPR is based on the specific facts and circumstances relating to the franchise offering. 



FPRs in the Age of COVID-19 - NASAA 
Franchise Commentary - Key Takeaways

• Mandatory Review of Reasonable 
Basis and Material Changes
• Evaluation of Effect on Franchisee 

Performance, Franchise System 
Operations, and Overall Business 
Model

• No Disclaimers!
• No Update – Misleading, Fraudulent 

or Deceptive 



FPRs in the Age of COVID-19
Options and Challenges

• Leave As-Is
• Revise
• Remove Entirely
• Remove for Certain States



FPRs in the Age of COVID-19
Examples – Comparison Data



FPRs in the Age of COVID-19
Examples – Using the Facts



FPRs in the Age of COVID-19
Tactics for Preparation and Evaluation
• Factors

• Comparison of 2019 and 2020 Data
• Industry

• Customer Base
• Necessary v. Discretionary Review

• Time to Open
• Paint a Picture

• Changing Model of Business
• Closure Periods
• Disclaimer v. Fact
• No Uniform Response

• Stay Engaged



Best Practices in Drafting Compliant Financial 
Performance Representations (Emerging 
Brands and Non-Traditional Locations)

• Does the emerging franchisor or a franchisor with non-traditional locations 
want to provide system historical or projected financial performance to 
prospective franchisees as part of the franchise sales process?

• The FPR must be included in Item 19 and be prepared in compliance with 
the FTC Franchise Rule and the NASAA Commentary.

• The FPR must be reasonable, relevant and meet certain substantiation 
thresholds.

• Otherwise, there are no hard and fast rules for the type of information the 
franchisor may include in the FPR or the manner in which the FPR is 
presented.



Best Practices in Drafting Compliant Financial 
Performance Representations (Emerging 
Brands and Non-Traditional Locations)

• Franchisor is at liberty to choose the type of information it 
will present and the manner of the presentation.

• The challenge is generally limited data and the novelty of 
that data (is it truly representative of the system?)

• The franchisor may have only a few outlets from which to 
present the FPR.

• Explain carefully why the data was selected
• Describe basis for small sample size
• Who operates the units (company, affiliate or franchisee)?
• Describe locations



Best Practices in Drafting Compliant Financial 
Performance Representations (Emerging 
Brands and Non-Traditional Locations)

• For non-traditional locations, it’s a unique challenge to 
prepare the data set and drafting the FPR in a way that 
presents a clear and uniform picture of the outlets being 
described.

• For non-traditional locations, what about the outlets make 
them different or similar to the one(s) that will be operated 
by a prospective franchisee?

• Does the information presented accurately reflect the 
system’s financial operations?

• If data is being excluded, consider whether there is a way 
to include the data or otherwise explain the exclusions.



General Counsel Perspective

• Best Practices During Year
• Accumulation of Data
• Constant Engagement with Team



General Counsel Perspective

• Throughout the year, check in with:
• The franchise sales team, to see what types of financial 

performance questions are coming up during sales calls
• The franchise marketing team, to see what types of financial 

performance metrics they would like to use in future media 
publications or advertisements

• Maintain a list of these desired disclosures 
• Feasibility of collection of data



General Counsel Perspective

• Processes for Collection of Data
• We recommend requiring franchisees to submit 

an annual chart of accounts in the format 
designated by the franchisor to ensure 
consistency

• Due date of early-to-mid March at the latest to give data 
analysts time to compile data, review anomalies, etc.

• Any additional financial performance information should also 
be submitted during this timeframe



General Counsel Perspective

• In late February or early March, meet with 
leadership, sales, and marketing teams

• Won’t know whether everything will make the final cut 
because you don’t have the data yet

• Involve whoever will be compiling the data in this 
meeting so they understand the ‘why’ as well as the 
‘what’

• Follow up with franchisees that haven’t yet 
submitted the chart of accounts



General Counsel Perspective

• After the data analysts have prepared their first draft, re-
convene a meeting of the relevant teams and review the results

• Determine what to keep, what to exclude, and what to change
• Examples of ways to modify the disclosures:

• Different subsets of data
• Combining certain expenses
• Different ways of presenting the data

• After the data sets have been finalized, prepare required 
footnotes



General Counsel Perspective

• After FDD has been completed, work 
with sales team to discuss what they 
can say, what they can’t say, and 
potential talking points

• Throughout the year, review 
marketing materials and ensure all 
required footnotes are incorporated



Responding to State Examiner 
Comments to Item 19 

• Comment: Technical Non-Compliance With FTC Rule or NASAA Guidelines – The Basics
• The 2017 NASAA FPR Commentary imposes certain technical disclosure obligations which must be 

satisfied in order for an FPR to be deemed “reasonable” in accordance with the NASAA’s interpretation of 
this FTC Rule requirement.

• Omission of Required Language
• “Written substantiation for the financial performance representation will be made available to the prospective 

franchisee upon reasonable request.”

• “Some outlets have earned/sold this much. Your individual results may differ. There is no assurance that you’ll 
earn/sell as much.”

• Formatting Issues
• Mandatory disclaimer (“some outlets…”) must be in a separate paragraph, in bold type

• Response: All comments described above should be remedied by revising Item 19 
consistent with the FTC Rule or NASAA Commentary requirements.



Responding to State Examiner 
Comments to Item 19

• Disclaimers
• Comment: Certain language serves to “disclaim” the FPR or a prospective 

franchisee’s reliance thereon
• Response: Determine if the language in question is in fact a disclaimer 

which serves to “contradict, mitigate, or [is] inconsistent with the admonition 
prescribed in FPR Commentary.” 
• If language serves to disclaim, revise such that franchisor’s responsibility for the FPR 

is not lessened by the language included, and so that language does not serve as a 
waiver of franchisee reliance. Revised language should be explanatory only.

• Explanatory language serves the larger purpose of the FPR – aiding the 
understanding of the FPR by a reasonable prospective franchisee. Information which 
does not limit reliance but provides additional context, information or clarifications for 
a prospect should be accepted as furthering this accepted purpose of Item 19.



Responding to State Examiner 
Comments to Item 19

• Exclusions
• Comment: Omission of outlets with less than 

[12/18/24] months of operating history is unreasonable
• Response: Outlets with a limited operating history are 

reasonably excluded because Item 19 may only disclose 
cost/revenue information for mature locations. The NASAA 
Guidelines deems a franchise outlet to be “operational” 
only after 12 months of operations. 



Responding to State Examiner 
Comments to Item 19

• Comment: Franchisor’s use of subsets appears 
unreasonable because:

• Company and franchised outlets are not disclosed separately
• Response: If company-owned and franchised outlets are disclosed 

separately in one chart or section, a combined FPR based on the same 
metrics may also be made elsewhere in Item 19. 

• Subsets lack a reasonable basis/“Cherry-Picking”
• Response:  Subsets must not be a pretense for improperly excluding 

outlets based on performance. Certain bases (geography, performance, 
maturity, company-owned vs. franchised) are specifically addressed by 
the NASAA Guidelines. For any other basis, the creation of a subset 
must comply with the “reasonable basis” and “not misleading” 
requirements. 



Responding to State Examiner 
Comments to Item 19

• Comment: Franchisor may not disclose 
cost/revenue data only on a per-franchisee basis 
if any disclosed franchisees operate more than 
one outlet/territory.

• Response: Franchisee-level disclosures may be made in 
addition to outlet-level disclosures. If outlet-level disclosures 
are impossible because franchisees with multiple 
outlets/territories report revenue information on an aggregated 
basis, this should be explained to the examiner and in the 
notes to Item 19. 



Responding to State Examiner 
Comments to Item 19

• Lack of Reasonable Basis for FPR (Non-COVID)
• Comment: FPR does not segregate revenue derived from optional product/service lines 

that may not be available to, or utilized by, new franchisees.  
• Response:  (i) disclose data separately for outlets providing optional products/services; (ii) omit 

revenue derived from products/services in question from total revenue disclosures; (iii) if optional 
product/services account for a small percentage of total sales, the FPR may be deemed 
reasonable without modification.

• Comment: Territory size/population (other another material characteristic) is not uniform 
among franchisees. 
• Response: Create subsets based on distinguishing characteristic. Alternatively, disclose average 

territory size alongside average revenue. If franchisor has a reasonable basis for concluding the 
data disclosed is not materially affected by the distinguishing characteristic identified, the basis for 
this conclusion should be articulated to the examiner.

• Comment: All outlets, or a sizable majority thereof, are located in a specific geographic 
market
• Response: Franchisor may, but is not required, to create geographic subsets for outlets located in 

different markets. If not already present, revise to include a general note to Item 19 generally 
describing the geographic distribution of disclosed outlets.
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