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Sacramento, CA, 95814
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To: Honorable Members of the California State Legislature

Re: Assembly Bill 5

Dear Assembly Members and Senators:
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We are writing to request your support of an IFA-proposed amendment to Assembly Bill 5 (A.B.
5). The narrowly tailored and limited amendment will provide an exception for legitimate

franchisors and franchisees who are lawfully operating franchises under state and federal

franchise law. IFA members are gravely concerned that, if enacted as currently drafted, A.B. 5
could mean the death of the franchise model in California, with devastating economic
consequences. In California alone, there are more than 75,000 franchise locations supporting

728,000 jobs.

Specifically, we believe that the “ABC test” for employee status which would be adopted under
A.B. 5 fails to recognize the unique nature of the franchise model — a model which the Supreme
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Court of California has recognized raises particular policy concerns where liability for a
franchise’s employees is at issue; the analysis of which must account for contemporary economic
realities.

Prong A of the ABC test — which requires a hiring entity to show that a worker is free from its
direction and control — fails to account for the fundamental nature of how the franchise model
works (and is required to be maintained under state and federal franchise law). To lawfully and
successfully maintain franchises, a franchisor is required to exert a certain degree of control over
the operations and business practices of its franchises. Indeed, the California Commissioner of
Corporations has stated that if these controls are not exercised, a business cannot operate as a
franchise. We fear that these legally required controls will be used as a basis for imposing
liability on franchisors for their franchisee’s employees under the ABC test.

With respect to “Prong B” of the ABC test, we are similarly concerned. The reasoning of the
California Supreme Court in the Dynamex case that adopted the ABC Test (and which forms the
basis for A.B. 5) may lead one to conclude that its intent is to ensure a well-structured and
managed franchisor in California will be unable to meet Prong B of the test, simply due to the
nature of franchising. We maintain there are powerful reasons to believe this should not be the
case. While franchisors and franchisees share a common brand, they operate in different and
distinct industries; own independent companies; and, derive their revenue (their “course of
business”) in very different manners. That notwithstanding, given the court’s decision, however
flawed its reasoning on this point, a failure to address this concern is likely to result in the failure
of many small businesses, the loss of jobs, litigation, market confusion and risk to the consumers
in California.

For these reasons, we urge you to support amending A.B. 5 to include this limited exclusion for
franchised businesses, which excepts:

(x) A franchisee, as defined in Sections 31005-31006 of the California Franchise Investment
Law, which shall not be deemed an employee of franchisor rather than an independent
contractor unless a court of competent jurisdiction determines the franchisor exercises a type
or degree of actual control over the franchisee or the franchisee's employees that is not
customarily exercised by a franchisor for the purpose of protecting the franchisor's
trademarks, servicemarks, and/or trade dress including but not limited to quality control of
products and services.

This language allows courts to ensure that the franchising model is not misused as a tool for
worker misclassification, while protecting the interest of franchisors who are required by state
and federal franchise law to exercise a certain degree of control over their franchisees’
operations. It is a common-sense solution that carefully balances the important interest in
ensuring that workers are not misclassified with the unique nature and economic reality of the
franchise model as recognized by the California Supreme Court.

We urge you to support IFA’s proposed amendment to A.B. 5. Failure to do so threatens the
fundamental viability of the franchise model in California. Thank you for your consideration.
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Sincerely,
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