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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, amicus 

curiae the International Franchise Association discloses that it has no parent 

corporation and that no public company holds 10% or more of its stock.  
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STATEMENT REGARDING AUTHORITY TO FILE 

 Pursuant to Rule 29(a) of the Federal Rules of Appellate Procedure and 

Circuit Rule 29-3, the International Franchise Association states that it has 

obtained the consent of all parties to submit this brief.  
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STATEMENT PURSUANT TO FED. R. APP. P. 29(a)(4)(E) 

 Pursuant to Rule 29(a) of the Federal Rules of Appellate Procedure, the 

International Franchise Association states that: (a) no party’s counsel has authored 

this brief in whole or in part; (b) no party or party’s counsel contributed money that 

was intended to fund preparing or submitting this brief; and (c) no person—other 

than the International Franchise Association, its members, or its counsel—

contributed money that was intended to fund preparing or submitting this brief. 
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1  STATEMENT OF INTEREST 

 Founded in 1960, the International Franchise Association (“IFA”) is the 

oldest and largest trade association in the world devoted to representing the 

interests of franchising.  The IFA’s membership includes 1,300 franchise 

companies and 13,000 individual franchisees.   

 This case is of exceptional importance to franchising and the members of the 

IFA because the Panel’s decision renders irrelevant critical safeguards that the 

California Supreme Court adopted to protect the franchise business model.  If left 

unchanged, the decision threatens the core premise of all existing franchise 

agreements and the continued viability of franchising as a business model in 

California. 

ARGUMENT 

 Just five years ago, the California Supreme Court issued a landmark decision 

that was premised on the fact that “franchising is different” from “an integrated 

method of distribution” where a “company uses its own employees and other assets 

to operate chain or branch stores.”  Patterson v. Domino’s Pizza, LLC, 60 Cal. 4th 

474, 488 (2014).  Given this fundamental difference, the “ubiquitous, lucrative, 

and thriving” nature of franchising, and the “profound” effects it has on the 

economy, Patterson concluded that the usual tests for “determining the 

circumstances under which an employment or agency relationship exists” could 
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2  not apply in the franchised context.  Id. at 477, 489, 503.  In fact, Patterson 

pointedly noted that the usual tests would not merely “disrupt the franchise 

relationship,” but would “turn business format franchising on its head.”  Id. at 498, 

499.   

 For this reason, and in light of the “millions of people” franchising employs, 

the “billions of dollars” of payroll it carries, and the “trillions of dollars in total 

sales” it generates (id. at 489), a different test – one that took into account the 

practical realities of franchising – had to govern where such claims were asserted.  

Id. at 503.  This was true even where, as in Patterson, the plaintiff was pursuing 

claims under a statute (the Fair Employment and Housing Act) that was enacted to 

further the Legislature’s “fundamental public interest in [keeping] a workplace free 

from the pernicious influence of sexism.”  Rojo v. Kliger, 52 Cal. 3d 65, 90 (1990). 

 Every California decision to address Patterson’s role has properly concluded 

that its recognition of the “realities of modern franchising” (Patterson, 60 Cal. 4th 

at 492) had to be considered in cases alleging wage and hours claims.  Instead of 

certifying the question to the Court that decided Patterson, the Panel in this case 

decided otherwise.  It concluded, based on an erroneous reading of Patterson and 

its own assessment of the relative importance of sexual harassment and wage 

claims, that what it referred to as the “Patterson gloss” had no relevance in 

applying the ABC test that was adopted in Dynamex Ops. W. Inc. v. Superior 
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3  Court, 4 Cal. 5th 903 (2018).  (See Opinion at 40.)  And, it did so gratuitously, 

offering its “observations and guidance” on Patterson’s role and how it believed 

Prong B of the ABC test should be applied – two issues the district court had not 

yet even had a chance to address – as “an aid to the [district] court.”  Id. at 37.  See 

Singleton v. Wulff, 428 U.S. 106, 120 (1976) (“It is the general rule, of course, that 

a federal appellate court does not consider an issue not passed upon below.”).   

 Rehearing or rehearing en banc should be granted because the Panel’s 

decision disregards the actual holding of Patterson, creates a conflict between 

Dynamex’s interpretation of the wage orders and the federal and state statutes that 

regulate franchising, ignores the fundamental attributes of the franchise business 

model and, respectfully, makes no sense.  On rehearing, this Court should (i) 

correct the Panel’s incorrect determinations regarding the role of Patterson, or (ii) 

strike that portion of the opinion captioned “Application of Dynamex on Remand” 

(Opinion at 37-48), or (iii) certify the exceptionally important question raised on 

this appeal to the California Supreme Court. 

I. The Panel Misread Patterson and Erred In Concluding That The 
Principles It Recognized Had No Relevance In Applying The ABC 
Test To Franchising 

 The Panel’s determination that Patterson “has no application to the ABC 

test” (Opinion at 37) is premised on two assumptions:  (i) that Patterson did not 

deal with employment issues, but was only a “case about vicarious liability in the 
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4  tort context” (id. at 38); and (ii) that, because of this supposed distinction, the same 

practical realities that Patterson recognized and relied on had to be completely 

ignored simply because the Vazquez plaintiffs were asserting wage and hour 

claims.  The first assumption misconstrues the claims Patterson addressed and 

what it actually said; the latter finds no support in any California case and, more 

importantly, produces irreconcilable conflicts between Dynamex and the laws that 

govern franchising. 

  In Patterson, an employee of a Domino’s franchisee who had been sexually 

harassed by the franchisee’s assistant manager brought suit against both the 

franchisee and the franchisor under traditional tort theories and for violations of 

California’s Fair Employment and Housing Act (“FEHA”).  As with claims under 

a wage order, “the existence of ‘an employment relationship’” is a prerequisite to a 

FEHA claim.  Id. at 499.  Therefore, to prevail, the plaintiff needed to establish 

that Domino’s (the franchisor) was the employer of the alleged harasser.  Id.   

 The California Supreme Court held that, notwithstanding the extensive 

controls which Domino’s allegedly exercised over the franchisee’s operations, the 

plaintiff could not do that – as a matter of law.  Discussing the “contemporary 

realities of franchising,” the Court recognized that a franchisor needs to have the 

freedom to “impose[] comprehensive and meticulous standards for marketing its 

trademarked brand and operating its franchises in a uniform way.”  Id. at 478.  
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5  While this obviously constitutes “control,” the Court held that the imposition of 

these types of controls could not, standing alone, create an agency or employment 

relationship.  Id. at 478. Any other outcome, the Court held, would improperly 

“disrupt the franchise relationship” (id. at 498) – a relationship that, as this Court 

has long recognized, is founded on the fact that franchisees are independent 

business owners, not employees.  GTE Sylvania Inc. v. Continental T.V., Inc., 537 

F.2d 980, 999 (9th Cir. 1976) (“The franchise system creates a class of 

independent businessmen; it provides the public with an opportunity to get a 

uniform product at numerous points of sale from small independent contractors, 

rather than from employees of a vast chain.”). 

  The Patterson holding was not limited to the tort context, as the Panel 

erroneously assumed.  Quite to the contrary, Patterson specifically stated that its 

holding applied in all “circumstances under which an employment or agency 

relationship exists as a prerequisite to pursuing statutory and tort theories like 

those alleged against the franchisor here.”  Id. at 503 (emphasis added).  Had the 

Court intended to limit its holding to the tort context, its references to 

“employment” and statutory theories would have been superfluous. 

 More importantly, there are no policy considerations that support the Panel’s 

apparent belief that the concerns that underlie Patterson have no relevance in wage 

and hour cases.  In Patterson, a teenage girl alleged that her superior at a 
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6  franchised store had repeatedly sexually harassed her by making lewd comments 

and by grabbing her breasts and buttocks.  Id. at 479.  Eradicating such behavior is 

a fundamental public policy of this State (Brown v. Superior Court, 437 Cal. 3d 

477, 488 (1984)), and FEHA must be “liberally construed” to accomplish that 

purpose.  Cal. Gov’t Code § 12993(a).  Yet Patterson concluded that the realities 

of franchising and the enormous role it plays in the economy warranted the 

rejection of the plaintiff’s claims as a matter of law.1  Id. at 503. 

 Without addressing these considerations, the Panel made the leap that those 

same concerns are utterly irrelevant in this case simply because it involves claims 

under wage orders.  But wage orders impose several obligations on employers, 

such as permitting rest breaks and maintaining reasonably comfortable 

temperatures in the work area.  (See, e.g., Industrial Welfare Commission No. 4-

2001[15], requiring a temperature of not less than 68 degrees in rest rooms.)  

Surely the California Supreme Court did not intend to tell Taylor Patterson that, in 

light of the interests of franchising, a franchisor could not be liable for claims 

alleging that she had been repeatedly groped without permission but that if she 

returned to court complaining that she had been denied a rest break, or that it was 

too hot in her workplace, she would be allowed to proceed against that same 

franchisor.  Breaks and comfortable working conditions are certainly important,                                                              
1  It is notable that Taylor Patterson had no other recourse because the 
franchisee who owned the establishment had filed a bankruptcy petition. 
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7  and warrant protection.  But there is no policy reason that justifies elevating those 

concerns over the concerns that sexual harassment claims entail.  And, there is no 

basis for concluding that the California Supreme Court would have decided that 

the interests of franchising, while relevant in FEHA cases, are wholly irrelevant in 

cases under a wage order. 

 This aside, the flaws in the Panel’s reasoning are patent even if this Court 

focuses on the primary concerns of the wage orders – minimum wage and 

overtime.  The Panel attempted to distinguish the concerns it believed underlie 

Patterson – “preventing future injuries, assuring compensation to victims, and 

spreading the losses caused by an enterprise equitably” (Opinion at 38) – with 

those that underscore the wage orders – i.e., ensuring that workers “are provided at 

least the minimal wages and working conditions that are necessary to enable them 

to obtain a subsistence standard of living and to protect the workers’ health and 

welfare.”  Dynamex, 4 Cal. 5th at 952.  But that view suffers from at least two 

flaws.   

 First, it discards decades of carefully developed California law.  Contrary to 

the Panel’s belief, California law on vicarious liability and employment have 

developed together so that “[most] of the rules relating to duties, authority, 

liability, etc. are applicable to employees as well as other agents.”  Witkin, 

Summary of California Law (10th ed.), Agency & Employment, § 4.  In fact, as 

Case: 17-16096, 06/10/2019, ID: 11325404, DktEntry: 102, Page 14 of 27



8  Witkin points out, the Restatement makes the bulk of its sections on agency 

“applicable to employers or employees by cross-references.”  Id. (Observing that 

the “concept of common law employment ... originally fixed the boundaries of 

vicarious liability in tort actions ....  More recently, the doctrine has been applied in 

employment law ....”).  This overlap has been repeatedly recognized by the courts.  

For example, in Cislaw v. Southland Corp., 4 Cal. App. 4th 1284, 1295 (1992), the 

court recognized that a franchisor may impose restrictions on a franchisee “without 

incurring the responsibilities or acquiring the immunities of a master, with respect 

to the person controlled.”  See also Kaplan v. Coldwell Banker, 59 Cal. App. 4th 

741, 746 (1997) (“every franchisee who independently owned and operated a 

franchise would be a true agent or employee of the franchisor” if the franchise 

license was sufficient to create an agency relationship). 

 Second, the Panel’s approach assumes that franchisors have control over a 

franchisee’s “wages.”  But in truth, franchisors have no more control over the 

“wages” a franchisee earns than they do over the day-to-day events that occur in 

individual franchised stores.  As Patterson observed, a franchisee “invest[s] his 

time and money,” and “assume[s] the risk of loss, in order to own and profit from 

his own business.”  Patterson, 60 Cal. 4th at 490.  She decides who will work in 

her store and controls the store’s day-to-day operations, deciding what to pay her 

employees, what expenses to incur, whether she (as the business owner) will work 
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9  in the store and, if so, how much time she will spend doing so.  In this way, the 

franchisee has almost complete control over what she earns, which depends not on 

a paycheck, but on the profits her business generates.  Those profits, in turn, 

depend on factors largely out of the franchisor’s control – including the location 

the franchisee chooses, the franchisee’s business skills, and the choices the 

franchisee makes in operating her business. 

   Converting franchisees into employees – as Vazquez threatens to do – would 

completely “disrupt the franchise relationship.”  Patterson, 60 Cal. 4th at 498.  

People who willingly decided to buy a business for its profit potential will be 

forced to give up the right to a profit stream for a paycheck.  Id. at 488 (contrasting 

franchising with “an integrated method of distribution” where “the company uses 

its own employees and other assets to operate chain or branch stores” and, in doing 

so, “reaps the full benefits (e.g., maximizing profits) and bears the full burdens 

(e.g., investing capital and risking liability) of running a business”).  Franchise 

agreements that give franchisees the right to control the operations in their 

businesses (including all employment decisions) and require that they bear the 

expense of operating those businesses would be thrown into disarray, as 

franchisors, having been transformed into employers, would need to exercise the 

operational and economic controls that actual employers exercise.  Id. at 478 

(noting that under “[t]he contract-based operational division” that exists between 
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10  franchisors and franchisees, “the franchisor has no contractual or operational 

control” over the franchisee’s employees). 

II.  Applying Dynamex Without Considering The Realities Of 
Franchising Poses A Grave Threat to Franchise Businesses  

 The significance of Patterson, and the importance of recognizing the 

realities of franchising, are made clear when one considers the application of two 

of the prongs of the ABC test to franchised businesses.  

A. If Patterson Is Not Considered, Prong A Is Not Compatible 
With Franchising, Which By Definition Requires The 
Exercise of Control 

 Prong A of the ABC test requires that the “hiring entity” show that “the 

worker is free from the control and direction of the hirer in connection with the 

performance of the work, both under the contract for the performance of such work 

and in fact.”  Dynamex, 4 Cal. 5th at 916-17.  Unless the concerns that underlie 

Patterson are taken into consideration in applying this Prong, the franchised 

business model will be undermined.  

 Until the Lanham Act was passed in 1946, licensing a trademark was 

deemed a deceptive trade practice.  See, e.g., Macmahan Pharmacal Co. v. Denver 

Chem. Mfg. Co., 113 F. 468 (8th Cir. 1901).  Once the Act was passed, a trademark 

could be licensed as long as the licensor “sufficiently policed and inspected its 

licensees’ operations to guarantee the quality of the products they sold under its 

trademarks to the public.”  Dawn Donut Co. v. Hart’s Food Stores, Inc., 267 F.2d 
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11  358, 367 (2d Cir. 1959).  The establishment of this right to license a trademark 

created the modern franchise business model and fueled the explosive growth of 

franchised businesses over the last seven decades.  See Patterson, 60 Cal. 4th at 

489 (noting that the franchise business model did not really begin to emerge until 

the 1950s). 

 Both this Court and the California Supreme Court have recognized that, as 

licensors of trademarks, franchisors are required by the Lanham Act to exercise 

control over their franchisees’ operations.  “The Lanham Act allows the use of a 

trademark by someone other than the owner only when the owner exercises 

sufficient control over the nature and quality of the goods or services sold under 

the trademark of the other.”  William Finkelstein & James Sims, The Intellectual 

Property Handbook 39 (2005).  “Where a licensor fails to exercise adequate 

quality control over a licensee, a court may find that the trademark owner has 

abandoned the trademark, in which case the owner would be estopped from 

asserting rights to the trademark.”  Barcamerica Int’l v. Tyfield Importers, Inc., 

289 F.3d 589, 595 (9th Cir. 2002) (internal quotations omitted).  That is one reason 

why Patterson made clear that a franchisor must have the freedom to “impose[] 

comprehensive and meticulous standards for marketing its trademarked brand and 

operating its franchises in a uniform way.”  Id. at 478.  A contrary approach would, 

in Patterson’s words, turn franchising “on its head.”  Id. at 478, 499.    
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12   However, the need for control that Patterson recognized is not just a 

function of the Lanham Act – it is part of the very definition of “franchise” under 

the Federal Trade Commission’s Franchise Rule and the California Franchise 

Investment Law (“CFIL”), both of which require that franchisors exert a 

significant degree of control over their franchisees’ operations.  See 16 C.F.R. § 

436.1(h)(2); Cal. Corp. Code § 31005(a)(1).  In fact, the California Commissioner 

of Corporations has stated that if this control is not exercised, and “the franchisee 

is left entirely free to operate the business according to the franchisee’s own 

marketing plan or system, the agreement is not a franchise.”  Commissioner’s 

Release 3-F: When Does an Agreement Constitute a “Franchise” at ¶ 2.2.(a).   

  The new test that Patterson adopted reflects a reconciliation of these 

practical realities and the interests of those who allege that a franchisee is the agent 

or employee of the franchisor.  The Panel here, in contrast, undertook no analysis, 

and made no effort to reconcile the interests underlying Dynamex and the 

requirements of franchising.  It simply dismissed Patterson’s discussion of the 

“special features of the franchise relationship” as mere “dicta” (Opinion at 37) – 

when in truth it was the basis for the Court’s decision –  and concluded that any 

concerns about the patent conflicts between Prong A and the statutes that control 

franchising were “of limited persuasive value” because “Dynamex favorably cited 
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13  two Massachusetts decisions that applied the ABC test in the franchise context.”  

Id. at 39.   

 Respectfully, such an assertion would likely draw a rebuke from this Court 

had it been made by counsel.  As the opinion itself makes clear, Dynamex cited 

these two Massachusetts decisions for one proposition only: namely, that 

application of the ABC test “will often be best served by first considering one or 

both of the latter two parts of the standard in resolving the employee or 

independent contractor question.”  Dynamex, 4 Cal. 5th at 48.  “[A]n opinion is 

only authority for those issues actually considered or decided” (Rosen v. State 

Farm General Ins. Co., 30 Cal. 4th 1070, 1077 (2003)), and there is no basis for 

concluding that Dynamex – which did not involve franchised businesses, does not 

mention the word “franchise,” and contains no clue that the court even considered 

the application of the ABC test to franchises – intended to discard by implication 

the principles it recognized in Patterson.   

 Franchising cannot exist as a business model without control.  There is no 

basis for concluding that either the Legislature or the California Supreme Court 

would deem the exercise of that statutorily mandated control enough, standing 

alone, to transform every franchisor into an employer.  Yet that is exactly what the 

Panel’s opinion suggests. 
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14  B. The Panel’s Formulation of Prong B Is Not Compatible 
With Franchising 

 Prong B of the ABC test requires that the “hiring entity” show “that the 

worker performs work that is outside the usual course of the hiring entity’s 

business.”  Dynamex, 4 Cal. 5th at 48.  Relying on a smattering of cases from other 

states, the Panel instructed the district court to consider three factors in applying 

this test.  If the practical realities of franchising that Patterson emphasized are 

ignored, none of these factors make sense as applied to franchised businesses.  

 First, the Panel instructed the district court to consider whether the 

franchisees – i.e., the putative employees – were necessary or incidental to the 

franchisor’s  business (Opinion at 44-5).  In the Panel’s view, the franchisees were 

necessary to Jan Pro’s business because (i) Jan Pro’s business depended on 

someone performing the cleaning work, and (ii) Jan-Pro earned a percentage of the 

payments customers made for cleaning services.   

 But these are features of all franchised businesses.  As Patterson correctly 

noted, franchising is a business model under which “the franchisee pays royalties 

and fees for the right to sell products or services under the franchisor’s name and 

trademark.”  Patterson, 60 Cal. 4th at 489.  As Patterson also correctly noted, the 

business model is based on the fact that the franchisee – not the franchisor – 

“independently owns, runs, and staffs the retail outlet that sells good under the 
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15  franchisor’s name.”  Id. at 477.  It is therefore difficult to see how any franchisor 

could ever satisfy the Panel’s first formulation of Prong B. 

 Second, the Panel directed the district court to consider whether the services 

of the putative employees were continuously used by the hiring entity, or whether 

the hiring entity “performs the putative employee’s activity on a regular or 

continuous basis without regard to the substantiality of the activity in relation to 

the business’s other activities.”  (Opinion at 45-6.)  Plaintiffs in this case have 

argued that this test is satisfied if the franchisor sells the same products or services 

that its franchisees sell.  (Dkt. 54-1 at 8.)  If that is the case, then any franchisor 

that operates a company-owned store is necessarily in the same course of business 

as its franchisees (as it is performing the same activities as a franchisee).  The 

Panel’s failure to consider this issue – or allow the district court to consider 

whether application of this approach made sense in light of a record that had not 

yet been developed – puts virtually every franchisor who does business in this 

State at risk, as virtually every franchisor who does business in this State has 

company-owned locations.  Indeed, accepting the Panel’s construction of Prong B 

and its assertion that the special features of franchising are irrelevant would require 

this Court to accept the premise that the California Supreme Court intended – less 

than five years after it issued a decision expressly designed to limit the 
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16  circumstances under which franchisors could be deemed employers – to make 

potentially every franchisor an employer.2 

 Finally, the Panel directed the district court to consider whether the 

franchisor advertised itself as being in the same line of business as its franchisees.  

(Opinion at 46.)   The IFA is aware of no franchisor website that does not advertise 

the franchisor as distributing the same products or services as its franchisees.  That 

is hardly surprising, because the promise of franchising is the opportunity to run a 

business using a tested system of operations under a known trademark that has 

acquired goodwill.  The advertising that franchisors are contractually obligated to 

undertake for their franchisees is essential to the growth of that goodwill.  Yet 

without even allowing a record to be developed regarding this approach to Prong B 

or its impact on franchised businesses generally, the Panel specifically noted that 

Jan-Pro’s website described Jan-Pro as being in the cleaning business, thereby 

implying to the district court that Jan-Pro would fail this test.  (Opinion at 46.)                                                                
2  Company-owned locations play an essential role in franchising.  Such 
locations allow franchisors to refine their marketing system before they offer 
franchises to prospective franchisees, and to develop and test new products and 
services before franchisees are asked to buy and sell those products and services.  
The operation of company-owned locations also gives prospective franchisees 
confidence that a franchisor has sufficient experience to operate a franchise system 
and to provide the support they will need to make their businesses successful.  It 
would make no sense to buy a franchise for the operation of a pizza business from 
someone who had never actually operated one. 
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17   The Panel also mocked Jan-Pro’s assertion that it was engaged in the 

business of franchising, not cleaning – which is the very distinction that a 

California appellate court (which the Panel was bound to follow) made in drawing 

a contrast between Shell’s role as a gas station owner and a plaintiffs’ role as a gas 

station operator.  Curry v. Equilon Enters., LLC, 23 Cal. App. 5th 289 (2018).  

Rather than follow this binding precedent – or the California Supreme Court that 

extolled the virtues of franchising and its profoundly positive effect on the 

economy – the Panel chose to follow a Massachusetts trial court decision that, 

without factual or legal support, compared franchising to a “Ponzi scheme.”  

(Opinion at 47.)3                                                                
3  While unmentioned by the Panel, even the trial court that made this unusual 
comment pulled back from that comment, later acknowledging that numerous 
statutes support the franchise business model. 
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18  CONCLUSION 

 It is implausible to conclude that the same Court that took great care to craft 

a test specifically designed to avoid “disrupt[ing] the franchise relationship” would 

endorse a test that completely disrupts that same relationship.  Patterson, 60 Cal. 

4th at 498.  Yet that is what Vazquez will do unless corrected.  The IFA 

respectfully requests that this Court grant Defendant Jan-Pro Franchising 

International, Inc.’s Petition for Rehearing or Rehearing En Banc. 

Respectfully submitted, 
 

s/ Norman M. Leon     
Norman M. Leon 
DLA P IPER LLP (US) 
444 West Lake Street, Suite 900 
Chicago, Illinois 60606 
(312) 368-4000 
 
s/ Jonathan Solish      
Jonathan Solish 
BRYAN  CAVE  LEIGHTON  
 PAISNER LLP 
120 Broadway, Suite 300 
Santa Monica, CA 90401 
(310) 576-2100 
 
Attorneys for Amicus Curiae 
The International Franchise Association 
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