
 
 

BACKGROUND: Vazquez v. Jan-Pro Franchising International, Inc 

 
Overview 
 
On May 2, 2019, a panel on the 9th Circuit issued a decision in Vazquez v. Jan-Pro Franchising 

International, Inc. (Vazquez) that calls for retroactive application of the California Supreme 
Court’s decision in Dynamex Operations West, Inc. v. Superior Court (Dynamex).  
 
The Dynamex decision adopted the so-called “ABC” test for determining employment status. In 

retroactively applying the Dynamex standard, the court also rejected arguments made by the 
International Franchise Association (IFA) in its amicus brief filed on December 28, 2018.  
 
On June 10, 2019, IFA filed a new amicus brief requesting a rehearing or a rehearing en banc (a 

new hearing with a majority of judges presiding, rather than a three-judge panel).  
 
The “ABC” Test 
 

In Vazquez, unit franchisees sued Jan-Pro in 2008 for minimum wages and overtime pay, 
claiming they were improperly classified as independent contractors instead of employees. After 
summary judgement was granted in favor of Jan-Pro at the U.S. District Court in the Northern 
District of California, the plaintiffs appealed the Ninth Circuit to retroactively apply a new 

“ABC” test to determine independent contractor status.  
 
Under this “ABC” test, a hiring entity must establish the following three elements to disprove 
employment status:  

 
A.  The worker is free from the control and direction of the hiring entity in connection with 

the performance of the work, both under the contract and in fact;  
B.  The worker performs work that is outside the usual course of the hiring entity’s business; 

AND  
C.  The worker is customarily engaged in an independently established trade, occupation, or 

business of the same nature as the work performed.  
 

The Dynamex decision set the new “ABC” standard as California law while the appeal process in 
Vazquez was pending. That means that franchisors would be held liable for violating California 
labor law based on a test that did not exist at the time they entered into franchise agreements.  
 

9th Circuit Decision 
 
The court used the Dynamex standard to find that since Jan-Pro International markets itself as a 
provider of cleaning services and the plaintiffs also performed cleaning services, they could not 



establish that the plaintiffs worked outside of the usual course of Jan-Pro’s business. This makes 
Jan-Pro International, not the franchise owner, the employer of the franchise unit workers.  
 

The court also rejected the argument that Jan-Pro International operated a franchise company, 
while the plaintiff franchisees engaged in the business of owning and operating their own 
cleaning enterprises. 
 

If the Ninth Circuit’s holding remains standing law, the retroactive application of the ABC test 
could upend California’s 77,200 franchise establishments employing over 755,000 people. This 
is a precedent the California Supreme Court in Dynamex cannot have intended when adopting 
the ABC test.  
 
IFA’s Response 
 
In its June 10, 2019 brief, IFA argues that retroactively applying the ABC test creates a conflict 

between Dynamex and federal1 and state2 statutes, misinterprets and disregards the California 
Supreme Court’s decision in Patterson v. Domino’s Pizza, LLC, ignores the fundamental 
attributes of the franchise business model, and threatens the very existence of franchising in 
California.  

 
Additionally, retroactive application of Dynamex would also deprive franchisors of vested 
contract rights created in reliance on prior law3, of fairness, and of due process.  
 

IFA’s brief also points out that prong B of the ABC test places the burden upon the defendant to 
prove that the worker performs work outside the usual course of the hiring entity’s business. If 
the defendant fails to overcome the burden, the worker is deemed to be the defendant’s 
employee.  

 
IFA is asking the court to consider the realities of the franchise business model – under this 
standard, every franchisor operating in California could now be considered the employer of its 
franchisees, because every franchisor markets itself as a provider of the same goods or services 

offered by its franchisees who are licensed to use the franchisor’s trademarks and trade names.  
 
This reality also becomes problematic under prong A of the adopted test, which requires that the 
putative employee (the franchisee) be “free” from control. Under at least two federal laws and a 

California state law, franchisors are required to exercise control over their franchisees’ 
operations in the area of protecting brand standards. That control is what leads to the uniformity 
and consistency that is the cornerstone of franchising and the basis of the franchise business 
model. 

 
Based on these arguments, the IFA has petitioned the Ninth Circuit for a rehearing on the matter. 

                                                             
1 The Lanham Act and the Federal Trade Commission’s Franchise Rule 
2Cal. Corp. Code § 31005(a)(1)  
3 S.G. Borello & Sons, Inc. v. Dep’t of Indus. Relations, 48 Cal. 3d 341 (1989) 
 


