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Spain
Ignacio Alonso

Advocatia Abogados

Overview

1 What forms of business entities are relevant to the typical franchisor?

A franchisor can perform its activity through the following types of 
capital companies: 
•	 joint-stock	company	(SA);
•	 European	joint-stock	company	(SE);
•	 limited	liability	company	(SRL);
•	 new	limited	liability	company	(SLNE);	and
•	 limited	partnership	by	shares	(SCom.pA).

Less	frequently,	a	subsidiary	of	a	foreign	entity	or	partnership	can	be	
used	as	a	form	of	business	entity.

2 What laws and agencies govern the formation of business entities?

Royal	Legislative	Decree	1/2010	of	2	July	(in	force	as	of	1	September	
2010	and	as	modified	by	Royal	Law-Decree	13/2010,	of	3	December	
2010,	by	Act	2/2011	of	4	March	2010,	Act	25/2011	of	1	August,	
and	Royal	Law-Decree	9/2012	of	March	16)	lays	down	the	stand-
ards	governing	capital	companies.	The	Commercial	Register	Regula-
tion	(RRM)	is	also	applicable	to	such	companies’	incorporation	and	
functioning.
The	formation	of	a	business	entity	is	governed	by	the	Central	

Commercial	Register	and	the	Provincial	Commercial	Registers	where	
the	company	has	its	corporate	domicile.	

3 Provide an overview of the requirements for forming and maintaining a 

business entity.

The	company’s	incorporation	requires	the	signature	of	a	public	deed	
(including	the	by-laws)	by	the	founding	partners	before	a	notary	
public.	The	deed	must	be	registered	at	the	Commercial	Register.
The	following	documents	must	be	obtained,	prepared	and	pre-

sented	in	order	to	execute	the	public	deed	of	incorporation:
•	 	a	certificate	(issued	by	the	Central	Commercial	Register)	stating	
the	availability	of	the	company	name;

•	 	identification	documents,	which	must	be	presented	to	the	notary	
by	the	shareholders.	If	the	shareholders	are	represented,	their	
representative	must	also	show	a	notarised	power	of	attorney;

•	 	the	by-laws	have	to	contain	certain	minimum	information.	For	
example,	company’s	name,	corporation’s	purpose,	address,	share	
capital	and	its	distribution	in	shares	or	parts,	etc;	and	

•	 	the	company	must	have	a	minimum	share	capital	(in	money,	
goods	or	rights).	For	an	SA,	the	amount	is	€60,000;	for	an	SRL,	
it is €3,000.	These	funds	must	be	deposited	in	a	bank	account	(if	
the	capital	is	paid	up	in	money).	The	bank	issues	a	certificate	of	
deposit	that	must	also	be	shown	to	the	notary	public.	In	the	case	
of	capital	paid	in	goods	or	rights,	it	will	be	necessary	to	identify	
them	and	their	economic	value	and,	in	case	of	a	SA,	to	provide	
an	expert’s	report	on	their	value.

The	company	must	apply	for	a	tax	identification	number	before	
the	Spanish	Tax	Administration	(as	well	as	its	shareholders	and	direc-
tors	if	they	do	not	already	have	one).	No	tax	has	to	be	paid	for	the	
incorporation.
The	company	is	able	to	start	operating	upon	its	registration	with	

the	Commercial	Register,	although	some	preliminary	transactions	
can	be	carried	out	beforehand.	Companies	also	need	to	legalise	their	
books,	to	issue	a	tax	declaration	for	the	beginning	of	their	activity	
and	to	be	duly	registered	before	the	Social	Security	Administration.
The	maintenance	of	a	company	mainly	requires	the	directors’	

annual	preparation	of	the	annual	accounts,	and	the	annual	share-
holders’	meeting	(by	which	the	annual	accounts	and	the	directors’	
activity	are	approved).	If	the	company	reaches	some	specific	requi-
sites,	auditors	are	appointed.	Annual	accounts	must	be	filed	with	the	
Commercial	Register.

4 What restrictions apply to foreign business entities and foreign 
investment?

Generally,	foreign	business	investments	are	not	subject	to	particu-
lar	restrictions.	Nevertheless,	in	some	cases	investors	are	obliged	to	
make	official	disclosures	of	their	investments,	such	as,	previous	dec-
laration	of	investments	when	the	investor	is	domiciled	in	a	country	
that	is	considered	a	tax	haven,	regardless	of	the	amount,	and	previ-
ous	administrative	authorisation	for	certain	special	sectors	(television	
and	radio,	weapons,	gambling	or	national	defence).	Certain	invest-
ments	have	to	be	communicated	ex-post	to	the	authorities	for	statisti-
cal,	administrative	or	economic	purposes.	This	is	especially	true	for	
investments	in	real	estate	that	exceed	€3	million,	and	if,	regardless	of	
the	amount,	the	money	comes	from	a	tax	haven.	For	money	launder-
ing	purposes,	companies	also	have	to	inform	the	authorities	of	any	
physical	person	or	persons	owning,	directly	or	indirectly,	at	least	25	
per	cent	of	their	capital.

5 Briefly describe the aspects of the tax system relevant to franchisors. 
How are foreign businesses and individuals taxed?

There	is	no	specific	tax	on	franchising	activities;	the	general	tax	sys-
tem	applies.
By	and	large,	companies	with	their	tax	residence	in	Spain	are	

taxed	on	all	their	income,	regardless	of	where	the	income	was	gener-
ated	or	where	the	payer	is	domiciled.	Companies	not	residing	for	tax	
purposes	in	Spain	are	generally	subject	to	a	corporate	tax	on	income	
derived	in	Spain,	although	double-tax	conventions	(if	applicable	and	
depending	on	the	tax	residence)	provide	for	special	rules.
Value	added	tax	(VAT)	is	imposed	on	the	delivery	of	goods	and	

services.	The	general	governing	principles	of	this	tax	are	standardised	
within	the	EU.	
VAT	is	valid	in	the	Spanish	peninsula	and	the	Balearic	Islands.	

A	special	indirect	tax	is	applied	in	the	Canary	Islands:	the	Canary	
General	Indirect	Tax	(IGIC).	The	cities	of	Ceuta	and	Melilla	have	a	
tax	on	production,	services	and	imports	(IPSI).
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No	taxes	are	due	for	incorporation,	capital	increases	and	mergers.
When	the	franchisor	purchases	real	estate,	either	VAT	(together	

with	the	tax	on	documented	legal	acts)	or	tax	on	the	transfer	of	assets	
has	to	be	paid.	Tax	on	urban	land	value	increase	is	also	incurred,	but	
this	has	to	be	paid	by	the	seller	(although	it	is	normally	passed	on	by	
contract	to	the	purchaser).
Ownership	of	real	estate	is	subject	to	annual	local	property	tax.	

In	cases	of	leases	of	real	estate,	the	agreement	is	subject	to	the	tax	
on	the	transfer	of	assets	and	the	income	is	subject	to	income	tax	and	
VAT.	

6 Are there any relevant labour and employment considerations for 
typical franchisors? What is the risk that a franchisee or employees of 
a franchisee could be deemed employees of the franchisor? What can 
be done to reduce this risk?

Franchise	 agreements	 are	 understood	 to	 be	 contracts	 between	
independent	entrepreneurs	and	do	not	entail	 the	existence	of	an	
employer–employee	relationship.	Nevertheless,	some	risks	can	arise,	
such	as	being	considered	an	employee	of	the	franchisor	if	the	fran-
chisee	does	not	act	as	a	real	independent	entrepreneur.
The	franchisee	can	also	be	seen	as	a	mere	supplier	of	manpower	

rather	than	an	employer	and	the	franchisor	and	franchisee	can	be	
seen	as	a	group	of	companies	for	labour	purposes,	with	the	conse-
quence	of	joint	liability	of	both	in	light	of	obligations	to	employees.	
In	general,	such	joint	liability	is	triggered	when	the	real	employing	
entity	within	the	group	cannot	be	distinguished	and	the	use	of	differ-
ent	legal	personalities	is	considered	fraudulent.
Some	measures	can	be	adopted	to	avoid	these	risks.	The	fran-

chisee	must	itself	be	a	real	company	with	its	own	assets	and	liabilities	
and	must	retain	power	over	its	own	materials	and	personnel	to	carry	
out	its	organisational	responsibilities.	Thus,	the	franchisee	must	not	
merely	be	the	supplier	of	a	workforce	for	the	franchisor	and	the	fran-
chisee	must	manage	its	own	employees,	being	responsible	for	their	
salaries,	attendance,	social	security	contributions,	etc.

7 How are trademarks and know-how protected? 

Trademarks	are	protected	mainly	by	the	Trademarks	Act.	The	main	
means for protection is registration: the first to register is given pri-
ority.	Trademark	registration	entitles	the	owner	of	the	trademark	to	
the	exclusive	right	to	use	the	trademark	commercially	and	the	right	
to	prohibit	its	use	by	third	parties.	The	owner	of	the	trademark	can	
claim,	among	other	things:
•	 	the	adoption	of	measures	to	avoid	violations;
•	 damages	caused	by	the	violation;
•	 the	destruction	of	products	illegally	using	the	trademark;	and
•	 the	publication	of	the	decision	granting	the	owner	these	rights.

The	Unfair	Competition	Act	protects	know-how.	The	violation	of	
secrets	(defined	as	the	disclosure	or	exploitation	of	industrial	or	other	
business	secrets	accessed	illegitimately	or	legitimately	with	a	non-
disclosure	obligation,	without	the	consent	of	the	owner)	is	considered	
unfair	competition.
Some	aspects	of	know-how	(for	example,	documents	and	soft-

ware)	can	also	be	protected	by	the	Intellectual	Property	Act.

8 What are the relevant aspects of the real estate market and real 
estate law?

Spain’s	real	estate	market	was	subject	to	speculation	until	the	market	
bubble	burst	in	2008.	As	a	consequence,	it	has	still	not	been	very	
active	up	to	2012	and,	according	to	most	predictions,	prices	still	have	
further	to	fall.	Actually,	as	a	consequence	of	the	critical	economic	
situation,	particularly	in	the	financial	sector,	some	banks	need	to	
become	more	active	in	the	real	estate	market	in	order	to	clean	up	
their	balance-sheets	and	this	will	provoke	a	probable	fall	in	prices.

Real	estate	purchases	have	to	be	formalised	in	a	public	deed	
before	a	public	notary	and	registered	at	the	Land	Register	(the	pay-
ment	of	all	taxes	related	to	the	purchase	is	needed).
When	the	franchisor	leases	the	premises	to	the	franchisee,	the	

agreement	is	principally	subject	to	the	freedom	of	the	parties,	except	
for	some	general	obligations	foreseen	in	the	Urban	Lease	Act	(for	
example,	warranty	and	procedural	questions	in	the	case	of	litigation).	
In	the	absence	of	agreement,	the	Act	will	be	applicable	and	the	Civil	
Code	would	be	the	second	step.

Laws and agencies that regulate the offer and sale of 
franchises

9 What is the legal definition of a franchise?

The	legal	definition	of	a	franchise	is	an	activity	in	which	an	under-
taking	(the	franchisor)	grants	to	another	party	(the	franchisee),	for	a	
specific	market	and	in	exchange	for	financial	compensation	(either	
direct,	indirect	or	both),	the	right	to	exploit	its	own	system	to	com-
mercialise	products	or	services	already	successfully	exploited	by	the	
franchisor.	The	contents	of	this	system	must	include,	at	least:
•	 	the	use	of	a	common	name	or	brand	or	any	other	intellectual	
property	right	and	uniform	presentation	of	the	premises	or	trans-
port	means	included	in	the	agreement;

•	 	communication	by	the	franchisor	to	the	franchisee	of	certain	
technical	knowledge	or	substantial	and	singular	know-how	that	
has	to	be	owned	by	the	franchisor;	and	

•	 	technical	or	commercial	assistance,	or	both,	provided	by	the	
franchisor	to	the	franchisee	during	the	agreement,	without	preju-
dice	to	any	supervision	faculty	to	which	the	parties	might	freely	
agree	in	the	contract.

10 Which laws and government agencies regulate the offer and sale of 

franchises?

The	offer	and	sale	of	franchises	is	governed	by	the	Retail	Commerce	
Act	7/1996	of	15	January,	as	amended	by	Act	1/2010	of	1	March.	
Article	62	is	particularly	applicable	to	franchise	agreements.	The	Act	
is	completed	by	Royal	Decree	201/2010	of	26	February	on	Franchise	
Agreements.	
The	administrative	agency	in	charge	of	franchise	matters	is	the	

Franchisors’	Register,	which	is	administered	by	the	secretary	of	state	
for	commerce	at	the	Ministry	for	Economy	and	Competitiveness.
Regional	 franchisors’	 registries	can	be	created	 if	 the	regions’	

respective	legislation	foresees	it.

11 Describe the relevant requirements of these laws and agencies. 

According	to	the	rules	applicable	to	franchising,	a	franchisor	(and	
also	a	foreign	franchisor,	with	some	exceptions)	should	be	registered	
in	the	Franchisors’	Register	and	must	provide	certain	information	
(see	question	16).	These	obligations	should	be	dealt	with	no	later	
than	three	months	after	the	franchisor’s	activities	in	Spain	begin.
Registration	is	not	a	prerequisite	of	starting	the	activity;	never-

theless,	if	registration	does	not	take	place	within	three	months	of	the	
start	of	the	franchisor’s	activities	in	Spain	then	penalties	of	€6,000	to	
€30,000	may	be	incurred.
Franchisors	are	also	obliged	to	communicate	to	the	Franchisors’	

Register	any	modification	of	the	information	already	provided.	This	
communication	has	to	be	made	within	the	term	of	three	months	since	
the	change	has	taken	place.
Each	January,	franchisors	are	also	obliged	to	communicate	to	the	

Franchisors’	Register	any	closing	or	opening	of	premises	(whether	
owned	or	franchised)	during	the	previous	year.	If	this	information	
is	not	disclosed,	an	infringement	procedure	can	be	followed	against	
the	franchisor	and	a	fine	of €6,000	to	€30,000	could	be	imposed.
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As	an	exception,	franchisors	established	in	an	EU	member	state	
and	without	a	permanent	establishment	in	Spain	but	acting	in	free-
dom	to	provide	services	will	only	be	obliged	to	communicate	to	the	
register	the	commencement	of	their	activities.
Franchisors	have	an	obligation	to	provide	certain	information	to	

potential	franchisees	(see	question	14).

12 What are the exemptions and exclusions from any franchise laws and 

regulations?

Franchising	rules	are	applicable	to	commercial	franchise	agreements	
independently	of	the	sector.
Nevertheless,	a	contract	granting	the	exclusive	commercial	right	

of	distribution	is	not	necessarily	a	franchise	contract	if	it	is	simply	
a	contract	through	which	a	vendor	promises	to	buy	–	under	some	
circumstances	–	merchandise	that	is	normally	trademarked	from	a	
seller	who	grants	the	vendor	exclusivity	within	a	certain	zone	(also	
under	certain	conditions)	and	grants	assistance	to	purchasers.
The	following	are	not	considered	franchises:

•	 the	granting	of	a	manufacturing	licence;
•	 the	cession	of	a	trademark	to	be	used	within	a	determined	zone;
•	 the	transfer	of	technology;	and
•	 the	granting	of	a	logo	or	commercial	trademark	name.

13 Does any law or regulation create a requirement that must be met 

before a franchisor may offer franchises?

After	the	modification	of	the	Retail	Commerce	Act,	which	has	been	
in	force	since	3	March	2010,	it	is	not	necessary	to	have	previously	
registered	on	the	Franchisors’	Register.
Royal	Decree	201/2010	of	26	February	contains	a	number	of	

elements	regarding	information	that	must	be	disclosed	to	potential	
franchisees	before	any	agreement	is	signed	or	any	payment	is	made.	
See	question	16.

14 In the case of a sub-franchising structure, who must make pre-sale 

disclosures to sub-franchisees? If the sub-franchisor must provide 

disclosure, what must be disclosed concerning the franchisor and the 

contractual or other relationship between the franchisor and the sub-

franchisor?

In	a	master	franchise	agreement,	the	franchisor	grants	to	the	mas-
ter	franchisee	the	right	to	exploit	a	franchise	in	a	particular	market	
in	exchange	for	financial	compensation	(either	direct	or	indirect	or	
both)	with	the	intention	of	signing	franchise	agreements	with	third	
parties.	The	master	franchisee	assumes	the	position	of	the	franchisor	
in	this	particular	market.
In	case	of	a	sub-franchising	structure,	therefore,	pre-sale	dis-

closure	to	sub-franchisees	must	be	made	by	the	master	franchisee	
(sub-franchisor).
The	information	required	concerning	the	franchisor	and	the	con-

tractual	relationship	between	the	franchisor	and	the	sub-franchisor	
is the following:
•	 identification	of	the	franchisor:
 •	 name;
 •	 registered	address;
 •	 information	about	the	entry	in	the	Franchisors’	Register;
 •	 	if	it	is	a	company,	its	capital	stock	in	the	last	balance	sheet,	

indicating	what	proportion	is	paid;	and
 •	 	the	Commercial	Register	information,	if	appropriate;
•	 	if	the	franchisor	was	a	foreign	franchisor,	information	about	its	
entry	in	the	Franchisors’	Register	according	to	its	legal	obliga-
tion;	and

•	 	proof	of	having	obtained	a	licence	for	the	Spanish	use	of	the	
trademark	and	other	devices	of	the	Franchisor	(indicating	their	
duration),	as	well	as	any	judicial	procedures	that	could	affect	the	
use	of	the	trademark.

Moreover,	the	sub-franchisor	must	give	the	Franchisors’	Register	the	
following	information	about	its	own	franchisor:	name,	registered	
address,	type	of	business	entity,	duration	of	the	master	franchise	
agreement	and	an	assertion	that	it	has	signed	the	agreement	grant-
ing	the	franchise	by	the	main	franchisor.

15 What is the compliance procedure for making pre-contractual 

disclosure in your country? How often must the disclosures be 

updated? 

Pre-contractual	information	(see	question	16)	has	to	be	communi-
cated	to	the	franchisees	by	the	franchisor	at	least	20	working	days	
before	the	signature	of	the	franchise	agreement	or	pre-agreement,	or	
before	any	payment	is	made	to	the	franchisor	by	the	future	franchisee.
On	the	other	hand,	 information	to	be	disclosed	to	the	Fran-

chisors’	Register	has	to	be	given	to	the	regional	Register	or,	if	the	
regional	legislation	does	not	provide	for	such	obligation,	to	the	cen-
tral	one.
No	 specific	 legal	 provision	 obliges	 the	 franchisor	 to	 update	

to	franchisees	the	 information	already	disclosed.	Franchisors	are	
obliged	to	update	this	information	directly	to	the	Register	(see	ques-
tion	11	for	updating	obligations	and	annual	information).

16 What information must the disclosure document contain?

Franchisors	must	disclose	the	following	specific	information	in	an	
accurate	 and	not	misleading	manner	 in	writing	 to	 the	potential	
franchisee:
•	 	identification	of	the	franchisor	(name,	registered	address,	infor-
mation	of	the	commercial	registry	and	stock	capital,	indicating	
if	it	is	fully	paid	up	or	in	what	proportion),	including	details	of	
the	entry	in	the	Franchisors’	Register.	Foreign	franchisors	must	
disclose	information	about	their	registry	at	the	Franchisors’	Reg-
ister	according	to	their	national	regulations;

•	 	justification	of	ownership	or	licence	for	the	use	of	any	trademark	
or	similar	device	and	any	judicial	claim	affecting	it,	as	well	as	the	
duration	of	the	licence;

•	 	a	general	description	of	the	sector	in	which	the	franchise	oper-
ates,	including	details	of	its	most	relevant	elements;

•	 	the	franchisor’s	experience,	including	the	date	of	incorporation	
and	the	main	steps	in	its	evolution	and	the	development	of	the	
franchise	network;

•	 	the	contents	and	characteristics	of	the	franchise	and	its	exploi-
tation,	including	a	general	explanation	of	the	business,	special	
characteristics	of	the	know-how	and	the	permanent	commercial	
or	technical	assistance	the	franchisor	will	provide	to	franchisees,	
and	an	estimation	of	the	necessary	investments	and	expenses	to	
start	a	business.	If	the	franchisor	is	offering	figures	on	the	volume	
of	sales	or	results	of	the	placement	of	the	business	to	the	potential	
franchisee,	these	should	be	based	on	experience	or	information	
that	can	be	fully	justified;

•	 	the	structure	and	extent	of	the	network	in	Spain,	including	the	
way	it	is	organised	and	the	number	of	establishments	opened	in	
Spain	(either	directly	owned	or	through	franchises),	indicating	
the	cities,	as	well	as	the	number	of	franchisees	having	left	the	
network	in	the	preceding	two	years,	indicating	the	reasons;	and

•	 	essential	elements	of	the	franchise	agreement,	including	the	rights	
and	obligations	of	the	parties,	conditions	for	its	termination	or	
renewal,	economic	obligations,	exclusivity	clauses	and	limita-
tions	imposed	on	the	franchisee	in	order	to	run	the	business.
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Moreover,	a	franchisor	should	disclose	to	the	Franchisors’	Register	
information	about	the	franchisor	(name,	address	and	Commercial	
Register	information);	property	and	intellectual	rights	(information	
about	ownership	or	licensing	rights	and	their	duration);	a	description	
of	the	business,	namely,	the	network	(number	of	premises);	seniority	
of the	franchise	activity	and	the	number	of	franchisees	having	left	the	
network	in	Spain	in	the	preceding	two	years;	information	about	the	
contract	with	the	franchisor	(in	cases	where	there	is	a	sub-franchisor)	
and	the	documents	attesting	the	power	of	attorney	(in	cases	where	
the	franchisors	are	registered	through	a	representative).

17 Is there any obligation for continuing disclosure?

There	is	no	specific	obligation	for	continuing	to	disclose	information	
to	current	franchisees	once	the	agreement	has	been	signed.	As	men-
tioned	in	question	11,	there	is	an	obligation	to	update	the	informa-
tion	provided	to	the	Franchisors’	Register.

18 How do the relevant government agencies enforce the disclosure 
requirements?

The	enforcement	of	disclosure	requirements	is	usually	entrusted	to	
the	competent	bodies	at	the	regional	governments	(autonomous	com-
munities)	–	usually	the	region’s	authority	for	commerce	or	economy.
Lack	of	compliance	with	the	disclosure	requirements	to	fran-

chisees	can	be	considered	a	minor	infringement,	possibly	leading	to	
an	administrative	penalty	of	up	to	€6,000.	Lack	of	compliance	with	
the	obligation	to	annually	update	information	is	considered	a	severe	
infringement	and	could	lead	to	an	administrative	penalty	of	€6,000	
to €30,000.

19 What actions can franchisees take to obtain relief for violations 
of disclosure requirements? What are the legal remedies for such 
violations? How are damages calculated? If the franchisee can cancel 
or rescind the franchise contract, is the franchisee also entitled to 
reimbursement or damages?

If	the	disclosure	requirements	are	violated	by	the	franchisor	and,	
if	in	the	absence	of	this	violation,	the	franchisee	would	have	not	
signed	the	agreement,	the	franchisee	may	sue	the	franchisor	in	a	civil	
action.	If	the	violation	was	consciously	done	by	the	franchisor	then	
the	franchisee	can	ask	for	the	contract	to	be	nullified.	If	the	violation	
was	not	deliberate,	then	indemnity	for	damages	can	be	demanded.
There	are	no	specific	rules	or	criteria	by	which	to	calculate	fran-

chisees’	damages	for	violation	of	disclosure	obligations.	In	general	
terms,	damages	must	be	justified	by	the	party	asking	for	them.
Generally,	if	the	franchisee	cancels	the	franchise	contract,	it	will	

not	be	entitled	to	reimbursement	or	damages	unless	the	termination	
is	due	to	a	previous	breach	by	the	franchisor.

20 In the case of sub-franchising, how is liability for disclosure violations 
shared between franchisor and sub-franchisor? Are individual officers, 
directors and employees of the franchisor or the sub-franchisor 
exposed to liability? If so, what liability? 

In	the	event	of	disclosure	violations	where	there	is	a	sub-franchise,	
liability	is	assumed	by	the	party	who	occasioned	them.	It	will	be	
necessary	to	review	each	of	the	contracts	(franchise	and	master	fran-
chise	agreement)	and	to	refer	to	the	level	of	liability,	negligence	and	
behaviour	of	all	parties.	In	general,	the	franchisee	can	claim	against	
the	sub-franchisor	in	as	far	as	it	is	responsible	for	the	information	
disclosed,	and	the	sub-franchisor	can	claim	against	the	franchisor	if	
the	disclosure	violation	is	imputable	to	it.
In	general,	from	a	commercial	standpoint,	the	individual	officers,	

directors	and	employees	of	a	franchisor	or	sub-franchisor	(in	cases	
of	entities	whose	liability	is	limited)	will	not	be	held	liable	for	acts	
realised	by	these	entities.	In	very	specific	situations	prescribed	by	the	

application	of	commercial	legislation,	directors	can	be	held	respon-
sible	for	the	actions	undertaken	by	the	company.
Finally,	 every	 individual	 will	 respond	 personally	 for	 crimi-

nal	violations	committed	by	that	individual	and	also	for	the	civil	 
consequences	of	such	criminal	violations.

21 In addition to any laws or government agencies that specifically 

regulate offering and selling franchises, what are the general 

principles of law that affect the offer and sale of franchises? What 

other regulations or government agencies or industry codes of 

conduct may affect the offer and sale of franchises?

General	civil	and	commercial	legislation	principles	are	also	applied	
to	the	offer	and	sale	of	franchises	and,	particularly,	the	principle	of	
good	faith	in	commercial	relations	and	the	principle	of	freedom	of	
contract.
The	European	Code	of	Ethics	for	Franchising	is	applied	in	Spain	

but	it	does	not	replace	national	or	European	rights.

22 Other than franchise-specific rules on what disclosures a franchisor 

should make to a potential franchisee or a franchisee should make 

to a sub franchisee regarding predecessors, litigation, trademarks, 

fees etc, are there any general rules on pre-sale disclosure that might 

apply to such transactions?

No.

23 What actions may franchisees take if a franchisor engages in 

fraudulent or deceptive practices in connection with the offer and sale 

of franchises? How does this protection differ from the protection 

provided under the franchise sales disclosure laws?

If	a	deceit	regarding	the	disclosure	of	information	has	produced	a	
patrimonial	disposition	against	franchisee’s	interests	(and	normally	
also	to	the	benefit	of	the	franchisor	who	perpetrates	this	for	financial	
gain),	criminal	charges	can	be	brought.	Such	a	deceit	will	be	regarded	
as	fraud	or	corporate	crime	if	the	falsification	refers	to	the	corporate	
annual	accounts	or	to	another	document	that	should	reflect	the	fran-
chisor’s	legal	and	economic	situation.
The	franchisor	could	also	be	accused	of	falsification	of	docu-

ments	but,	according	to	the	particular	case,	this	could	be	understood	
as	the	means	through	which	the	fraud	was	committed.	Criminal	
actions	are	also	publicly	prosecuted.
From	 another	 perspective	 and	 on	 certain	 occasions,	 a	 civil	

action	 for	unfair	competition	might	be	commenced,	particularly	
for	a	violation	of	good	faith	and,	among	other	things,	for	acts	of	
deceit,	confusion,	denigration,	exploitation	of	another’s	reputation,	
discrimination	and	economic	dependence.
The	norms	of	unfair	competition	permit	actions	to	declare	dis-

loyalty,	to	enjoin	conduct,	to	rectify	its	effects,	to	rectify	deceitful	or	
misleading	information,	to	remedy	damages	and	to	recognise	unfair	
financial	benefit.	

Legal restrictions on the terms of franchise contracts and the 
relationship between parties in a franchise relationship

24 Are there specific laws regulating the ongoing relationship between 

franchisor and franchisee after the franchise contract comes into 

effect?

No	specific	law	regulates	the	relationship	once	the	contract	comes	
into	effect.
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25 Do other laws affect the franchise relationship?

Other	laws	affecting	franchise	agreements	include:
•	 	the	Commission	Regulation	(EU)	330/2010	of	20	April	2010	on	
the	application	of	article	101(3)	of	the	Treaty	on	the	Functioning	
of	the	European	Union	to	categories	of	vertical	agreements	and	
concerted	practices;

•	 the	Commercial	Code	(22	August	1885);
•	 	Act	3/1991	on	Unfair	Competition	(3	January,	modified	by	Act	
29/2009	of	30	December);	

•	 	Act	 17/2001	on	Trademarks	 (7	December,	modified	 by	Act	
2/2011	of	4	March);

•	 	Act	 11/1986	 on	 Patents,	 Inventions	 and	Utility	Models	 (20	
March,	modified	by	Act	14/2011,	of	1	June);

•	 	Royal	 Legislative	 Decree	 1/1996	 Intellectual	 Property	 Law	
(12	April,	last	modified	by	Royal	Law-Decree	20/2011	of	30	
December);

•	 	Royal	Legislative	Decree	1/2007	(16	November),	General	Act	
for	Consumer	Protection	(last	modified	by	Act	29/2009	of	30	
December);	and

•	 	Act	15/2007	on	the	Defence	of	Competition	(3	July,	last	modified	
by	Act	2/2011	of	4	March).

26 Do other government or trade association policies affect the franchise 

relationship?

The	principal	association	of	franchisors	is	the	Spanish	Association	
for	Franchises	(AEF),	which	belongs	to	the	Iberian	and	American	
Franchise	Federation	(FIAF),	the	European	Franchise	Federation	and	
the	World	Franchise	Council.

27 In what circumstances may a franchisor terminate a franchise 

relationship? What are the specific legal restrictions on a franchisor’s 

ability to terminate a franchise relationship? 

A	franchising	contract	can	be	of	a	determined	or	an	indeterminate	
length.
If	the	contract	has	a	determined	length,	the	contract	will	end	

upon	the	agreed	term.	It	can	also	be	terminated	upon	a	breach	of	
contract,	death	(in	the	case	of	individuals)	or	the	liquidation	of	any	
of	the	parties	(in	the	case	of	companies).
If	the	contract	is	of	an	indeterminate	duration,	any	of	the	parties	

can	terminate	the	contract	by	a	previous	notice.	Since	there	is	no	legal	
norm	regulating	the	previous	notice,	this	notice	should	be	sent	with	
a	reasonable	anticipation	depending	of	the	particular	circumstances	
of	each	agreement.

28 In what circumstances may a franchisee terminate a franchise 

relationship?

The	circumstances	in	which	a	franchisee	can	terminate	the	franchise	
contract are the same as those in which a franchisor can terminate 
the	contract	(see	question	27).

29 May a franchisor refuse to renew the franchise agreement with a 

franchisee? If yes, in what circumstances may a franchisor refuse to 

renew?

Yes,	the	franchisor	can	refuse	to	renew	the	agreement	for	any	of	the	
reasons	listed	in	the	agreement,	or	simply	because	the	franchisor	does	
not	wish	to	renew	it.

30 May a franchisor restrict a franchisee’s ability to transfer its franchise 

or restrict transfers of ownership interests in a franchisee entity?

Yes.

31 Are there laws or regulations affecting the nature, amount or payment 

of fees ?

Restrictions	relating	to	the	nature,	amount	or	payment	of	fees	are	
relative	to	connected	operations	and	transfer	prices.	The	relationship	
between	franchisor	and	franchisee	should	be	established	under	mar-
ket	conditions	and	as	a	relationship	between	independent	entities.

32 Are there restrictions on the amount of interest that can be charged 

on overdue payments?

Generally,	the	amount	of	interest	is	freely	agreed	to	by	the	parties.
In	the	absence	of	an	agreement,	Act	3/2004	of	29	December	(as	

modified	by	Act	15/2010	of	5	July)	that	establishes	the	means	for	
collection	in	the	case	of	default	in	commercial	operations	is	applied.	
This	Act	establishes	the	general	obligation	to	pay	within	the	period	of	
60	days	from	the	receipt	of	the	goods	or	services;	parties	are	not	free	
to	modify	this	term.	In	the	case	of	default,	the	debtor	has	to	pay	the	
interest	agreed	to	or	(in	the	absence	of	such	agreement)	the	interest	
decided	upon	by	the	Central	European	Bank,	as	prescribed	by	law,	
with	an	addition	of	seven	points.
The	Act	for	the	Repression	of	Usury	(23	July	1908)	is	applied	

when	a	transaction	is	considered	similar	to	a	loan	agreement.	This	
Act	nullifies	any	stipulation	of	interest	that	is	notably	higher	than	the	
usual	and	which	is	manifestly	disproportionate	to	the	circumstances	
of	the	specific	case.
In	cases	where	there	are	connected	operations,	interest	should	

also	be	calculated	according	to	the	norm	for	transfer	prices.

33 Are there laws or regulations restricting a franchisee’s ability to 

make payments to a foreign franchisor in the franchisor’s domestic 

currency?

There	are	no	restrictions	on	making	payments	to	a	foreign	franchisor	
in	the	franchisor’s	own	currency.

34 Are confidentiality covenants in franchise agreements enforceable?

A	franchisor	can	impose	confidentiality	agreements	before,	during	
and	after	the	expiration	of	the	agreement.
Before	the	contract	is	signed,	this	possibility	is	expressly	foreseen	

in	Royal	Decree	201/2010	and	will	affect	all	the	information	the	
franchisor	is	obliged	to	disclose.
During	and	after	the	franchise	agreement,	parties	are	free	to	

stipulate	these	kinds	of	clauses.

35 Is there a general legal obligation on parties to deal with each other in 

good faith? If so, how does it affect franchise relationships?

Yes,	 the	 general	 norms	 of	 common	 law	 demand	 that	 contracts	
be	made	in	good	faith.	This	rule	is	applied	to	franchise	contracts	
through	preliminary	negotiations,	the	signing	of	the	contract	and	the	
relationship	during	the	carrying	out	of	the	contract.	Moreover,	case	
law	considers	that	franchise	contracts,	even	though	they	are	not	spe-
cifically	regulated,	are	subject	to	good	faith	and	mutual	confidence	
(Supreme	Court,	Decision	No.	754/2005	of	21	October	confirmed	
by	Decision	No.	145/2009	of	March	9).
Acts	contrary	to	good	faith	can	be	addressed	legally	as	acts	of	

unfair	competition,	among	other	options.

36 Does any law treat franchisees as consumers for the purposes of 

consumer protection or other legislation?

The	Consumers’	Act	foresees	that	an	entity	can	be	considered	as	a	
‘consumer’	if	it	acts	in	a	field	outside	its	commercial	activity.
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37 Must disclosure documents and franchise agreements be in the 

language of your country?

No	specific	rule	foresees	this.

38 What restrictions are there on provisions in franchise contracts?

In	general	terms,	franchise	contracts	contain	the	typical	restrictions	
that	are	usual	in	other	jurisdictions	for	the	same	kind	of	contracts.	
These	restrictions	must	usually	be	examined	in	light	of	the	parties’	
freedom	to	regulate	 their	 relationship	and,	 in	some	cases,	under	
European	law,	particularly	regulations	on	competition.	Some	of	these	
restrictions	include:	
•	 	territorial	exclusivity	has	to	be	expressly	mentioned	and	agreed	
in	the	contract;	and

•	 	resale	price	maintenance	clauses	have	been	considered	null	and	
void	by	the	Supreme	Court	(Case	567/2009,	30	July)	when	the	
franchisor	has	not	only	recommended	prices	to	the	franchisee	but	
has	sent	a	list	of	resale	prices.	These	clauses	have	been	considered	
restrictive even in cases where: 

 •	 	for	some	products	only	a	minimum	price	or	a	minimum	and	
a	maximum	price	was	fixed;	and	

 •	 	the	price	was	fixed	not	for	all	products,	but	only	for	some	of	
them.	

Minimum	purchase	clauses	may	be	admitted	but	have	to	be	con-
sidered	together	with	the	franchisor’s	obligation	to	supply	to	the	
franchisee,	the	franchisee’s	freedom	to	purchase	goods	from	differ-
ent	authorised	providers	and	the	reasonableness	of	the	minimum	
purchase	that	is	agreed.
Restrictions	on	sources	of	supply	clauses	have	been	admitted	by	

Spanish	courts.	Article	3	of	Royal	Decree	201/2010	expressly	men-
tions,	as	an	essential	element	of	the	disclosure	document,	exclusivity	
clauses	and	limitations	to	the	franchisee’s	freedom	to	run	its	business.

39 Describe the aspects of competition law in your country that are 
relevant to the typical franchisor. How are they enforced? 

Competition	rules	regarding	both	national	and	European	law	are	
applicable	to	franchise	contracts.
Franchise	contracts	that	actively	or	potentially	restrict	or	limit	

competition	are	considered	prohibited	by	article	101(1)	of	the	Treaty	
on	the	Functioning	of	the	European	Union	and	article	1.1	of	Act	
15/2007	of	the	Defence	of	Competition.
That	said,	neither	article	is	applied	to	vertical	agreements	under	

the	circumstances	and	conditions	foreseen	in	Commission	Regulation	
(EU)	330/2010	(20	April).	Provisions	of	article	1/1	of	Act	15/2007	
will	not	be	applied,	without	the	necessity	of	a	previous	decision,	to	
franchise	agreements	that	do	not	impose	on	the	companies	involved	
restrictions	that	are	not	indispensable	for	a	better	commercialisa-
tion	or	distribution	of	goods	and	that	do	not	allow	the	possibility	
of	eliminating	competition	with	respect	to	a	substantial	part	of	the	
products	or	services	concerned.
The	National	 Commission	 for	 Competition	 or	 the	 regional	

authorities	for	the	defence	of	competition	can	prosecute	and	sanc-
tion	prohibited	conduct	when	such	conduct	is	not	considered	to	be	
exempted	from	the	application	of	the	cited	norms	according	to	the	
affected	market	(national	or	regional).
On	the	other	hand,	commercial	courts	are	also	authorised	to	

apply	the	prohibitions	and	consequences	of	restrictions	of	competi-
tion	to	the	private	relationship	between	franchisors	and	franchisees.

40 Describe the court system. What types of dispute resolution 
procedures are available relevant to franchising?

There	are	two	main	types	of	procedures	within	civil	 jurisdiction:	
verbal	and	ordinary	procedure.	Generally,	 a	verbal	procedure	 is	
given	for	claims	under	€6,000,	while	ordinary	procedure	is	foreseen	
for	claims	above	€6,000	or	claims	whose	amount	is	not	determined	
beforehand.

The new Mediation Act for Civil and Commercial matters (approved 
by Royal Law-Decree 5/2012 of 12 March but still to be adapted and 
modified by the Spanish parliament) includes the option of submitting 
all commercial agreements between undertakings, including franchise 
agreements, to a mediation procedure. This Act incorporates EU 
Directive 2008/52/EC of the European Parliament and Council of 
21 May 2008 on some aspects of mediation into the Spanish legal 
system. 

This will also permit an international mediation and could be 
useful for franchisees and franchisors in order to find (if they wish) an 
agreement to the possible disputes and a solution with the help of a 
professional mediator, avoiding courts and arbitral procedures. 

The mediation could be particularly interesting when franchisors 
and franchisees are interested in finding a solution in order to 
continue the relationship or terminate it in a proper way, instead of 
claiming against the other before a court or in an arbitral procedure. 

The mediation is based in the principles of freedom of the 
parties, equality, mutual respect and cooperation and with guarantees 
for the confidentiality of the elements disclosed during the procedure.

The Act is already in force but could still be amended and 
modified in the legislative procedure before the Spanish parliament.
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The	competent	court	is	generally	the	court	of	first	instance	where	
the	defendant	is	domiciled,	except	where	parties	have	agreed	oth-
erwise,	and	without	prejudice	to	the	application	of	the	EU	norms.
The	sentence	issued	by	the	judge	of	first	instance	can	be	appealed	

(a	de	novo	review	of	the	full	case)	before	the	provincial	court.
After	this	sentence,	there	are	two	subsequent	ways	to	appeal.	

An	extraordinary	appeal	on	the	basis	of	procedural	error:	the	court	
competent	to	resolve	such	problems	is	the	Superior	Court	of	Justice	
of	the	Autonomous	Region	(according	to	the	Final	Disposition	16	
of	the	Civil	Procedural	Act	or	by	the	Supreme	Court	while	the	neces-
sary	amendments	are	not	adopted).	Only	infractions	of	the	norms	
regarding	jurisdiction	or	competence	(except	territorial	competence),	
infractions of regulatory norms of the sentence or infractions of pro-
cedural	guarantees	that	determine	the	nullity	or	produce	the	inability	
of	one	of	the	parties	to	defend	themselves	legally	can	be	alleged.	
The	other	appeal	available	is	for	the	annulment	of	the	proceedings	
(extraordinary	procedure):	the	Supreme	Court	resolves	such	matters	
based	on	the	infraction	of	the	applicable	law	(as	long	as	the	amount	
exceeds	€600,000),	or	in	cases	in	which	there	may	exist	contradictory	
jurisprudence	on	the	matter.
From	the	lodging	of	the	initial	complaint,	the	plaintiff	can	solicit	

from	the	court	‘preventative	measures’	to	secure	the	effective	judicial	
protection	that	is	solicited.

41 Describe the principal advantages and disadvantages of arbitration for 

foreign franchisors considering doing business in your jurisdiction.

Arbitral	submission	to	a	Spanish	arbitrator	is	valid,	provided	some	
essential	 elements	 are	 respected	 (including	written	 form	and	 an	
express	provision	in	the	contract).
Arbitration	is	recommended	if	parties	trust	the	equanimity	and	

fairness	of	the	arbitrator	and	in	some	circumstances	because	of	the	
arbitrator’s	special	expertise.	All	the	same,	the	disadvantages	of	this	
system	in	the	case	of	a	foreign	arbitral	decision	should	also	be	con-
sidered:	a	special	exequatur	procedure	(with	its	inherent	costs)	is	
required	in	order	for	the	decision	to	be	enforced	in	Spain	(article	46	
of	the	Spanish	Arbitration	Act	–	last	amendment	by	Act	11/2011	of	
May	20	as	well	as	the	New	York	Convention	of	1958).

42 In what respects, if at all, are foreign franchisors treated differently 

(legally, or as a practical matter) from domestic franchisors?

Foreign	franchisors	are	treated	no	differently	from	national	fran-
chisors,	other	than	the	exceptions	mentioned	in	the	response	to	ques-
tion	11	for	franchisors	established	in	the	European	Union.
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