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Brazil
René Gelman and Rodrigo d’Avila Mariano

Campos Mello Advogados

Overview 

1 What forms of business entities are relevant to the typical franchisor?

Within the various structures under which a legal entity may be 
formed in Brazil, the most relevant to the typical franchisor would 
be the corporation (sociedade anônima) and the limited liability com-
pany (sociedade limitada).

Corporations are more sophisticated and bureaucratic in struc-
ture. They may be a suitable alternative when non-related local part-
ners are involved and more complex governance mechanisms are 
required. 

Limited liability companies are simpler in structure and are gen-
erally suitable for the incorporation of wholly owned subsidiaries.

2 What laws and agencies govern the formation of business entities?

Business entities in general (including limited liability companies) are 
governed by Law No. 10406/2002 (the Brazilian Civil Code) and, on 
a subsidiary basis, by Law No. 6404/1976 (the Corporations Law). 
Corporations are ruled by the Corporations Law, but also by the 
Brazilian Civil Code in the event of omission.

Commercial legal entities must have incorporation charters, sub-
sequent amendments and other related acts (appointment of admin-
istrators, partners meetings, etc) registered with the Public Registry 
of Commercial Companies, having jurisdiction in the state where the 
company is headquartered. 

Publicly traded corporations are also subject to the Brazilian 
Securities Commission (CVM). Depending on the activity involved – 
such as education, telecommunications, media, transportation, tour-
ism, etc – the company may also be subject to regulation by other 
agencies and governmental departments. 

3 Provide an overview of the requirements for forming and maintaining a 

business entity.

Given that the limited liability company is the most common and 
less complex structure for business entities in Brazil, the information 
below relates to the incorporation of such type of company:

Partners
A limited liability company is generally required by law to have at 
least two partners. With few exceptions, partners are not required to 
be Brazilian, and can either be individuals or legal entities. Foreign 
partners must be enrolled with the Federal Revenue Office and must 
obtain a taxpayer’s register number.

Representation
Foreign partners of limited liability companies must have an attor-
ney-in-fact in Brazil with powers to represent them with regards to 
their partner status. For the representation and enrolment of foreign 
partners with the Federal Revenue Office, powers of attorney are a 

legal requirement. Powers of attorney granted abroad must be signed 
before a notary public and legalised at a Brazilian consulate.

Corporate capital
A limited liability company’s corporate capital is divided into quotas, 
meaning it is not represented by certificates or in corporate books as 
shares are. Quotas are allocated among the partners according to the 
company’s incorporation document (ie, articles of association). The 
corporate capital may be paid up in cash, rights or assets. Foreign 
capital investments must be registered with the Central Bank of Bra-
zil (BACEN) (see question 4). In general, there are no minimum capi-
tal requirements for the incorporation of a limited liability company. 
In certain cases, however, it may be necessary (see ‘Management’ and 
‘Incorporation steps’ below).

Management
A limited liability company may be managed by one or more individ-
uals appointed in the articles of association or by a separate appoint-
ment act, whereby restrictions on the authority of the administrators 
may be imposed. Administrators need not be partners in the com-
pany, but must be Brazilian residents. Foreign managers must first 
obtain a permanent visa to live and work in Brazil; in such a case, 
immigration authorities may impose minimum capital requirements.

Other requirements
The articles of association shall indicate the company’s main address, 
term of duration (determined or undetermined) and corporate pur-
pose, among other provisions. The corporate name must indicate the 
company’s purpose or activity, followed by the expression ‘Limitada’ 
or ‘Ltda’, and the address must be compatible with such purpose. 

Incorporation steps
The basic steps to incorporate a limited liability company are:
•	 	appointing	attorneys-in-fact	to	represent	the	foreign	partners	in	

Brazil; 
•	 	enrolling	foreign	partners	with	the	Federal	Revenue	Office;	
•	 	running	prior	searches	to	confirm	the	feasibility	of	the	corporate	

name and address;
•	 	executing	the	articles	of	association	and	appointment	of	admin-

istrators (if done separately);
•	 	filing	the	articles	of	association	and	appointment	of	administra-

tors with the commercial registry of the company’s jurisdiction;
•	 	enrolling	the	company	with	the	National	Register	of	Legal	Enti-

ties (CNPJ) of the Federal Revenue Office and with other gov-
ernmental authorities, such as the City Hall and the State Finance 
Office; and

•	 	obtaining	other	registrations	as	required	in	view	of	the	com-
pany’s business purpose, such as industrialisation or imports/
exports. Import/export companies may also be required to have 
minimum capital investment to obtain the appropriate licences.
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Maintenance requirements
Once incorporated, a limited liability company shall maintain cor-
porate books to record minutes of partners’ and directors’ meetings, 
as well as meetings of the audit committee if partners elect to have 
one. Partners shall hold at least one general meeting per year – on 
or before 30 April – to approve financial statements and decide on 
profit distribution, if any.

4 What restrictions apply to foreign business entities and foreign 

investment?

Law No. 4131/1962 regulates foreign investments in Brazil, and 
requires that they be registered with BACEN to allow the remittance 
of dividends and capital repatriation. Lack of full or partial registra-
tion – which may result in tainted capital – prevents the company 
from remitting dividends or repatriating capital, accordingly.

As a general rule, foreign investors may organise a subsidiary in 
Brazil to carry out any kind of business permitted by law, except for 
areas where foreign ownership is limited, such as media, oil and gas, 
domestic vessel transportation or airway companies.

5 Briefly describe the aspects of the tax system relevant to franchisors. 

How are foreign businesses and individuals taxed? 

Brazil has three government levels (federal, state and municipal), 
each of which with defined constitutional powers to create taxes. 
The most relevant taxes for an ordinary business in Brazil are:

Taxes on income
The corporate income tax (IRPJ) and social contribution on net 
income (CSLL) are federal taxes levied at the overall rate of 34 per 
cent. IRPJ applies at the basic rate of 15 per cent, plus an additional 
10 per cent on the taxable income which exceeds 240,000 reais per 
year or 20,000 reais per month. CSLL is levied at the rate of 9 per 
cent. IRPJ and CSLL must be assessed based on the same tax regime. 

The two main regimes for the assessment of these taxes are the 
‘Actual Profit Regime’ and the ‘Deemed Profit Regime’. Rates in the 
Actual Profit Regime are applied on the net profit adjusted by certain 
additions or exclusions set forth in the legislation. The taxable basis 
in the Deemed Profit Regime is a percentage of gross revenues. For 
product sales in general, the applicable percentage is 8 per cent for 
IRPJ and 12 per cent for CSLL. For services, these percentages are 
increased to 32 per cent for both IRPJ and CSLL. 

Companies not compulsorily subject to the Actual Profit Regime 
may elect – on a yearly basis – the Deemed Profit Regime. Basically, 
the Actual Profit Regime is mandatory for companies that: 
•	 	make	gross	revenues	in	excess	of	48	million	reais	in	the	previous	

year;
•	 	have	branches	or	subsidiaries	abroad;	
•	 	benefit	from	income	tax	incentives;	or	
•	 	perform	certain	activities,	such	as	commercial	banks,	investment	

banks, factoring companies, etc. 

Taxes on revenues
The contribution to the social integration program (PIS) and contri-
bution to the financing of social security (COFINS) are federal taxes 
levied on invoicing or gross revenues on a monthly basis. PIS and 
COFINS are charged according to two regimes, known as ‘cumula-
tive’ and ‘non-cumulative’. The application of one regime or another 
may also depend on the type of activity performed by the company.

The Cumulative Regime applies to companies that adopt the 
IRPJ/CSL Deemed Profit Regime. In this regime, PIS and COFINS 
are levied on the sales revenues at the flat rate of 3.65 per cent.

The Non-Cumulative Regime applies to companies subject to 
the Actual Profit Regime. In this regime, PIS and COFINS are levied 
on the total gross revenues at the aggregated rate of 9.25 per cent, 

in a system of debits and credits where certain acquisitions generate 
credits to be offset with the amounts payable.

Tax on rendering of services
The service tax (ISS) is a municipal tax that applies on the render-
ing of services (other than communications and interstate and inter-
municipal transportation) levied at rates ranging from 2 per cent 
to 5 per cent, depending on the type of service provided, on the 
municipality where the service provider is located, and/or on the 
municipality where the service is provided.

Value added tax
The Tax on Circulation of Goods and Provision of Communications 
and Transportation Services (ICMS) is a value-added sales state tax 
levied on the importation, sale or transfer of products, as well as on 
certain transportation and telecommunication services. Rates vary 
from state to state, and on the type of transaction. Basic rates in Rio 
de Janeiro are 12 per cent for inter-state transactions and 19 per cent 
for intra-state transactions. In São Paulo, interstate transactions are 
also subject to a 12 per cent rate, and intra-state transactions bear 
an 18 per cent rate. 

The taxpayer is entitled to credit the ICMS paid upon its pur-
chases (including importation) against the ICMS due upon its sales. 
The difference is the amount of tax owed. Tax credits in the acquisi-
tion of fixed assets are deferred and may be utilised in accordance 
with a ratio of 1:48. The tax is included in its own calculation base.

Excise tax
The Tax on Industrialised Products (IPI) is a federal value-added type 
of tax paid upon the importation, sale or other transfer of industrial-
ised and certain partially industrialised products. The IPI rates vary 
depending on the type of the product, which is determined by the 
tariff classification.

Social security taxes
An employer’s monthly contribution to social security is 20 per cent 
of the total payroll per month. This charge is increased by other 
minor charges, depending on the activities performed, which may 
increase the total burden to approximately 28 to 30 per cent.

Taxation on Royalties
Franchise royalties payable to foreign-domiciled franchisors are sub-
ject to: 
•	 15	per	cent	withholding	income	tax	(IRF);	
•	 	10	per	cent	contribution	to	the	 intervention	in	the	economic	

domain (CIDE); and 
•	 	0.38	 per	 cent	 tax	 on	 currency	 exchange	 transactions	

(IOF-Exchange).

IRF is owed by the foreign franchisor, is withheld by franchisees upon 
remittance and is usually credited against a franchisor’s income tax 
paid at home. Unless agreed between the parties that the Brazilian 
paying source shall bear the tax cost and ‘gross it up’, the IRF is 
usually deducted by the Brazilian franchisee from the total amounts 
owed at remittance. CIDE and IOF-Exchange, in turn, are owed 
exclusively by the Brazilian paying source.

Tax authorities argue that franchise royalties should also bear 
ISS, PIS-Import and COFINS-Import, but tax law experts maintain 
that payments for franchising should not be subject to those taxes. 
The ISS controversy is still pending a court decision, and whatever 
the outcome is, it will most likely also affect the understanding as 
to whether PIS-Import and COFINS-Import apply or not. Should 
franchise agreements be subject to ISS, the rate would range from 2 
per cent to 5 per cent depending on the type of service involved and 
on the municipality where the service provider is located or where 
the service is provided. PIS-Import, if due, would apply at 1.65 per 
cent, and COFINS-Import at 0.65 per cent. PIS and COFINS-Import 
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would be due by the franchisee as the Brazilian source of payment of 
the royalties. Whether the franchisee or franchisor would be the ISS 
tax payer is also still up for debate.

6 Are there any relevant labour and employment considerations for 
typical franchisors? What is the risk that a franchisee or employees of 
a franchisee could be deemed employees of the franchisor? What can 
be done to reduce this risk?

There are no labour law requirements specific to franchise opera-
tions. The applicability of Brazilian labour law is mandatory to gov-
ern the work performed in the country; the parties’ freedom to decide 
on the terms and conditions of an employment agreement is limited.

As a general rule, as long as there is a clear franchise agreement 
in place and the actual circumstances surrounding the relationship 
do not characterise a labour relation in practical terms, a franchisee 
or its employees should not be deemed the franchisor’s employees. 
Actually, the legal definition of business franchise states that the rela-
tionship between franchisor and franchisee shall not be characterised 
as an employment relationship.

However, since the existence of an employment relationship 
results from facts or formal agreements (or both) where the facts 
prevail over formal arrangements, if the characteristics of an employ-
ment relationship are met, the parties will be treated as employer and 
employee for all legal purposes, irrespective of the formal arrange-
ments existing between them. 

According to Brazilian labour law, an employee is an individual 
who renders services to an employer for a wage, continuously and 
in a position of subordination to such employer. Thus, an employ-
ment relationship is characterised if the following requirements are 
concurrently met:
•	 	individuality:	work	is	performed	solely	by	the	employee;
•	 	habitual	basis:	work	is	frequent	rather	than	occasional;	
•	 	compensation:	employee	receives	a	salary	for	the	services	ren-

dered; and
•	 	subordination:	work	is	directed	and	supervised	by	an	employer,	

which may decide on how and when work must be done, inspect 
work performance, and impose penalties for non-compliance 
with instructions given to the employee for such purpose. 

Among the requirements above, subordination – or, from a comple-
mentary perspective, the level of freedom of the relevant professional 
in the performance of his or her activities – is the key aspect to dif-
ferentiate an employee from a self-employed professional. 

Accordingly, to confirm the existence of an employment relation-
ship, one must analyse not only the formal documents executed by 
the parties, but also and mainly how the relationship between the 
same parties develops during its regular course. 

7 How are trademarks and know-how protected? 

Law No. 9279/1996 (the Industrial Property Law) regulates the pro-
tection of trademarks and other industrial property rights. Brazil is 
a signatory to the Paris Convention (Stockholm Revision), the Pat-
ent Cooperation Treaty (PCT), and the Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS).

The Brazilian trademark protection system is attributive; all 
rights stem from registration of the trademark with the National 
Institute of Industrial Property (INPI). Unregistered trademarks are 
not afforded protection in Brazil unless they are proven to be well-
known worldwide, in which case the owner may try to claim interna-
tional protection under article 6bis of the Paris Convention. 

According to article 6bis of the Paris Convention, signatory 
countries must deny registration applications or cancel trademark 
registrations that reproduce a well-known trademark registered in 
another signatory country. To qualify for such benefit, the owner 
must apply for registration of its trademark in Brazil.

The owner’s business purpose in Brazil must be compatible with 
the class in which its trademark is applied for. Once registration is 
granted and the recurrent applicable fees are paid, the trademark will 
be protected in Brazil for successive 10-year periods. A trademark 
will forfeit if not used for five years from the date of registration, or 
if use is interrupted for more than five consecutive years. Use can be 
evidenced by the trademark owner in Brazil, or by a licensee that 
actually uses it.

Non-patented know-how or technology is not afforded protec-
tion rights or registration prerogatives as those granted to trademarks 
and patents. Non-patented know-how or technology is basically pro-
tected by contract and the general legal principles of civil, criminal 
and antitrust laws.

8 What are the relevant aspects of the real estate market and real 
estate law? 

Acquisition of properties
In Brazil, the transfer of real estate property title depends upon regis-
tration of the transfer act, or the rights thereto, with the Real Estate 
Registry. For registration purposes, every property must be registered 
at the Real Estate Registry having jurisdiction over the area in which 
the property is located. Registration is made under a specific property 
certificate (matrícula), which lists all data related to the property, 
including current and former ownership details, the existence of 
liens, mortgages and easements.

Typically, property is transferred upon registration of the pur-
chase and sale agreement in the property certificate at the Real Estate 
Registry. As a general rule, for title transfer purposes, the purchase 
and sale agreement must be executed in the form of a public deed 
before a notary public. To be perfected and valid before third parties, 
mortgages or liens on real estate properties must also be registered.

Some restrictions may apply to the right of ownership, such as in 
cases of creation of easements, expropriation of the property by gov-
ernment authorities, or in case of the creditor’s composition, insol-
vency or bankruptcy. Restrictions may also apply in case of national 
interests. The use of the property may also be subject to zoning and 
construction limitations, as provided under the relevant laws.

Real estate leases
Law No. 8245/1991 and the Brazilian Civil Code govern urban real 
estate lease agreements for both residential and commercial purposes.

Upon execution of a lease agreement, a landlord must deliver the 
leased property to a tenant in a condition of use for the purposes set 
forth under the agreement. The landlord is liable for any damage or 
defects in the leased property prior to the lease and also, if that is the 
case, for payment of the extraordinary condominium fees charged 
during the lease term (in other words, for the expenses necessary to 
maintain the structure and safety of the property).

The parties are free to negotiate contractual conditions with 
respect to the term of the lease, rent amounts and improvements. 
According to price adjustment rules in force, the rent may be adjusted 
for inflation every 12 months as of its effective date, in accordance 
with official inflation indexes (see ‘Update and trends’).

Laws and agencies that regulate the offer and sale of 
franchises

9 What is the legal definition of a franchise?

According to Federal Law No. 8955/1994 (the Franchise Law), busi-
ness franchises are systems whereby franchisors grant franchisees 
– in exchange for certain direct or indirect remuneration, and not 
characterising a labour bond – the right to use a trademark or patent 
along with exclusive or semi-exclusive distribution rights for prod-
ucts or services, and the possibility to have the right to use business  
deployment and administration technology, or operating systems 
developed or held by franchisor (see ‘Update and trends’).
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10 Which laws and government agencies regulate the offer and sale of 

franchises?

The INPI is the government entity responsible for matters involv-
ing industrial property rights, examination of trademark applica-
tions, issuance of letters patent, certification of licensing agreements 
involving industrial property rights, and registration of domestic and 
cross-border franchise agreements. The offer and sale of franchises 
is regulated by:
•	 	the	Franchise	Law,	with	respect	to	disclosure	requirements;
•	 	the	 Industrial	Property	Law,	which	concerns	 the	 trademarks	

involved; and
•	 	INPI	Normative	Act	No.	135/1997	with	respect	to	filing	require-

ments and procedures.

11 Describe the relevant requirements of these laws and agencies. 

The Franchise Law basically sets out rules on the information that 
franchisors must disclose to potential franchisees before entering 
into any preliminary or definitive franchise agreement. According 
to the Franchise Law, the Franchise Disclosure Document (FDD or 
‘offering circular’) – must be handed in writing, drafted in clear and 
accessible language, and contain details on the potential business 
(see question 16).

Agreements executed out of Brazil must be signed before a notary 
public and legalised at a Brazilian Consulate. Lack of notarisation 
and consulate legalisation is the most common reason for delay in 
the registration of agreements with the INPI. 

Cross-border franchising contracts must be registered with the 
INPI to enable remittance of royalties out of Brazil and allow fran-
chisee to deduct such royalties as operational expenses for income 
tax purposes.

INPI filing procedures may be pursued by the foreign franchisor 
or by the local franchisee. According to the Industrial Property Law, 
the INPI shall have 30 days to review the registration request and 
render a final decision. In reviewing franchise agreements, the INPI 
considers aspects pertaining to tax, foreign trade, foreign exchange, 
profit distribution, antitrust and other legislation. They check 
whether royalties charged are compatible with international market 
standards and provide advice to the parties, when required.

Once approved by the INPI, the franchise agreement must be 
registered with BACEN to enable franchisees to remit royalties out 
of Brazil.

12 What are the exemptions and exclusions from any franchise laws and 

regulations?

While cross-border franchise agreements must be registered with the 
INPI (see question 11), domestic franchise contracts may be regis-
tered with the INPI at the option of the parties.

13 Does any law or regulation create a requirement that must be met 

before a franchisor may offer franchises?

No, currently not (see ‘Update and trends’).

14 In the case of a sub-franchising structure, who must make pre-sale 

disclosures to sub-franchisees? If the sub-franchisor must provide 

disclosure, what must be disclosed concerning the franchisor and the 

contractual or other relationship between the franchisor and the sub-

franchisor?

A sub-franchisor must make pre-sale disclosures. The Franchise Law 
likens the terms ‘franchisor’ and ‘franchisee’ to ‘sub-franchisor’ and 
‘sub-franchisee’. To that end, all obligations imposed by the Law on 
the franchisor are imposed on the sub-franchisor as well. There is no 
specific disclosure requirement from a sub-franchisor pertaining to 

the relationship between it and the franchisor. Nevertheless, some of 
the disclosures required to be made will inevitably include informa-
tion about the franchisor. See question 16 and ‘Update and trends’ 
for more details on disclosure requirements.

15 What is the compliance procedure for making pre-contractual 

disclosure in your country? How often must the disclosures be 

updated? 

The Franchise Law determines that franchisees must receive the FDD 
at least 10 days before they execute a definitive or preliminary fran-
chise agreement, or pay any fees to franchisor or to any company or 
person related to the franchisor. The Law does not provide for an 
updating obligation.

16 What information must the disclosure document contain?

According to the Franchise Law, the FDD must include the following 
information (see ‘Update and trends’ for possible changes to these 
requirements):

The business history and franchisor’s corporate information
•	 	Franchisor’s	 financial	 statements	 covering	 the	 previous	 two	

years.
•	 	Information	on	outstanding	court	claims,	which	challenge	the	

franchise system or may directly prevent the operation of the 
franchise business.

•	 	Detailed	description	of	the	franchise	system,	a	general	descrip-
tion of the business and of the activities to be performed by the 
franchisee.

•	 	The	franchisee’s	required	profile,	including	previous	experience,	
level of education and other characteristics that the franchisee 
should mandatorily or preferably have.

•	 	Requirements	as	to	franchisee	being	directly	involved	with	the	
operation and administration of the business.

•	 	Specifications	on:
 •   the total estimated investment on acquisition, deployment 

and start-up of the franchise business;
 •   the value of the initial franchise fee or of the recurrent fran-

chise royalties and required collaterals; and
 •   the estimated cost and relevant payment conditions for prem-

ises, equipment and initial inventory.
•	 	Clear	information	on	the	fees	owed	from	time	to	time,	and	other	

amounts payable to the franchisor or third parties appointed by 
the franchisor, details on how such considerations are calculated 
and their purposes, or what they are intended to remunerate, 
including, specifically: 

 •   the periodic remuneration owed in consideration for the 
right to use the system, the trademark or for the services 
effectively provided by franchisor to franchisee (royalties);

 •  fees for the lease of equipment or rental of the franchise store;
 •  marketing and similar contribution fees; 
 •  minimum insurance; and
 •   any other amounts owed to franchisor or to any franchisor-

related third parties.
•	 	A	comprehensive	list	including	names,	addresses	and	telephone	

numbers of all current franchisees, sub-franchisees and sub-
franchisors, as well as of those which left the franchise network 
during the preceding twelve months.

•	 	Whether	territory	shall	be	exclusive	or	a	franchisee	shall	have	
only preference rights and, if so, under which conditions such 
exclusivity or preference shall be exercised.

•	 	Whether	franchisee	may	sell	products,	provide	services	or	export	
beyond the limits of its territory.
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•	 	Clear	and	detailed	information	as	to	franchisee’s	obligation	to	
purchase assets, services or supplies for deployment, operation or 
management of the franchise business, from suppliers indicated 
and approved by franchisor only; and, if so, include a complete 
list of such suppliers.

•	 	Description	of	what	franchisor	effectively	offers	franchisee	in	
respect to:

 •  network supervision;
 •  advisory and other support services; 
 •  training to franchisee and its employees, including duration, 

content and costs; 
 •  assistance in analysing and choosing the location where the 

franchise store will be installed; and
 •  layout standards.
•	 	Status	of	the	registration	or	application	of	the	trademarks	or	pat-

ents before the Brazilian Institute of Industrial Property – INPI.
•	 	Post-termination	conditions	with	respect	to:
 •  the know-how and trade secrets that franchisees had access 

to as a result of the franchise relationship; and
 •  non-compete conditions or limitations.

The draft standard franchise agreement and the complete standard 
preliminary franchise agreement, including relevant annexes and 
term. It is quite common to have the franchise agreement executed 
with individuals on a preliminary basis, even before they have formed 
the legal entity that will carry out the franchise business. When the 
company is finally incorporated, the preliminary contract – which 
contains the main aspects of the franchise relationship – is then 
replaced by the definitive document executed with the newly formed 
legal entity.

17 Is there any obligation for continuing disclosure?

Except for the parties’ general obligation to deal with each other in 
good faith (see question 35), there is no specific legal obligation for 
continuing disclosure.

18 How do the relevant government agencies enforce the disclosure 

requirements?

Brazilian governmental bodies with jurisdiction over franchise agree-
ments (ie, the INPI and BACEN, as the case may be) do not have 
specific powers to enforce disclosure requirements. In case of breach, 
franchisees shall turn to courts or arbitration.

19 What actions can franchisees take to obtain relief for violations 

of disclosure requirements? What are the legal remedies for such 

violations? How are damages calculated? If the franchisee can cancel 

or rescind the franchise contract, is the franchisee also entitled to 

reimbursement or damages?

If a franchisor fails to allow a franchisee the minimum 10-day evalu-
ation period, the franchisee may claim the contract to be null and 
demand restitution of all entry fees or royalties paid (adjusted for 
inflation according to the basic remuneration paid to official sav-
ings accounts over the period), plus damages. The same applies if a 
franchisor provides false information, in which case there may also 
be criminal sanctions.

In a number of precedents in which franchisees claimed nullity 
of contracts for not having received the FDD with due anticipation, 
the courts denied the claims based on the argument that despite fran-
chisor’s non-compliance with the 10-day period requirement, by the 
time the claims were filed, franchisees had already had time to trial 
the business and identify potential problems or inconsistencies with 
franchisors’ ‘promises’. Although not unanimous, this seems to be 
the stand taken in a majority of cases in which inefficient franchisees 

seem to try to abuse the legal right to avoid the consequences of ter-
mination of the franchise agreements in view of their own incapacity 
to run businesses.

See question 23 for more information on calculation of and fran-
chisee’s right to damages.

20 In the case of sub-franchising, how is liability for disclosure violations 

shared between franchisor and sub-franchisor? Are individual officers, 

directors and employees of the franchisor or the sub-franchisor 

exposed to liability? If so, what liability? 

In the case of sub-franchising, there is no shared liability between 
franchisor and sub-franchisor vis-à-vis sub-franchisees (unless, of 
course, the franchise agreement states otherwise). Nevertheless, if 
a sub-franchisor violates requirements because it relied on a disclo-
sure made by franchisor, then the sub-franchisor will have a right of 
redress against the franchisor. 

As to individual officers’, directors’ and employees’ liability, 
the legal entity (sub-franchisor) would be primarily responsible for 
disclosure violations but, as a general principle of civil law, those 
individuals would be held liable vis-à-vis a sub-franchisor for dam-
ages caused to the legal entity as a result of the performance of their 
respective duties (in fraud, wilful misconduct, negligence, etc).

21 In addition to any laws or government agencies that specifically 

regulate offering and selling franchises, what are the general 

principles of law that affect the offer and sale of franchises? What 

other regulations or government agencies or industry codes of 

conduct may affect the offer and sale of franchises?

The offer and sale of franchises in Brazil is also affected mainly by the 
general principles of contracts’ and obligations’ civil law. As to other 
agencies or industry codes, the Brazilian Franchising Association has 
a strong presence in franchise-related matters and has an Ethics Code 
in place that applies to all of its associates. The Brazilian Franchising 
Association is not an official or governmental entity.

22 Other than franchise-specific rules on what disclosures a franchisor 

should make to a potential franchisee or a franchisee should make 

to a sub franchisee regarding predecessors, litigation, trademarks, 

fees etc, are there any general rules on pre-sale disclosure that might 

apply to such transactions?

No.

23 What actions may franchisees take if a franchisor engages in 

fraudulent or deceptive practices in connection with the offer and sale 

of franchises? How does this protection differ from the protection 

provided under the franchise sales disclosure laws?

The Franchise Law specifically provides that if a franchisor provides 
false information in the FDD, then a franchisee may claim the con-
tract to be null and demand restitution of all amounts paid in con-
sideration for entry fees or royalties (adjusted for inflation according 
to the basic remuneration paid to official savings accounts over the 
period), plus damages and without prejudice of the applicable crimi-
nal sanctions. The protection differs from that provided with respect 
to the sale disclosure rules because it includes reference to possible 
criminal sanctions.

With respect to civil liability, Brazil adopts a general liability 
principle, which entitles the aggrieved party to indemnification for 
losses and damages arising out of contracts or tortious acts. Liability 
in general – except for ‘strict liability’ – is based upon the principle 
of negligence or fault, requiring evidence of damage and the exist-
ence of a link between the negligent action and the damage suffered.
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Under Brazilian law, liability for damages includes not only 
actual or direct damages (compensatory damages such as out-of-
pocket expenses) but also loss of profits (consequential damages) 
and ‘moral damages’ (ie, the pain and suffering of the injured party). 
Brazilian law does not provide for civil liability based upon punitive 
damages; the amount of damages must be assessed in view of the 
actual loss of the injured party, including a reasonable amount of 
expected profits. Notwithstanding the above, Brazilian courts some-
times set the amount of moral damages on an increased scale so as to 
punish the defendant for his or bad behaviour or to make an example 
of him or her, similar to punitive damages.

Brazilian laws do not set a liability cap. The current trend in 
Brazilian civil courts is to award from 50 to 500 minimum wages as 
moral damages in cases of humiliation or harmful actions causing 
serious distress. Brazilian courts may award higher values in cases 
of consumer protection and environmental cases if they want to give 
an exemplary condemnation. For non-moral damages (ie, direct and 
consequential damages), the plaintiff may recover actual losses and 
loss of profits in cases of business interruption, etc.

Legal restrictions on the terms of franchise contracts and the 
relationship between parties in a franchise relationship

24 Are there specific laws regulating the ongoing relationship between 

franchisor and franchisee after the franchise contract comes into 

effect?

No. The ongoing relationship between franchisor and franchisee 
shall be regulated by the franchise agreement and general principles 
of Brazilian law in all material aspects that may affect such relation-
ship (ie, civil, criminal, tax, etc). 

25 Do other laws affect the franchise relationship?

Please see question 24.

26 Do other government or trade association policies affect the franchise 

relationship?

Yes, depending on the type of activity of the franchise business.

27 In what circumstances may a franchisor terminate a franchise 

relationship? What are the specific legal restrictions on a franchisor’s 

ability to terminate a franchise relationship? 

Brazilian law does not impose specific limitations on a franchisor’s 
ability to terminate a franchise relationship; nor does it list specific 
events in which that may occur. Termination is basically regulated by 
contract and general principles of civil law. 

In general, the Civil Code allows either party to terminate a con-
tract upon breach by the other party. Termination for mere conveni-
ence, however, may be upheld if in view of the nature of the contract 
one of the parties has made considerable investments to enable per-
formance of the contract. 

28 In what circumstances may a franchisee terminate a franchise 

relationship?

Please see question 27.

29 May a franchisor refuse to renew the franchise agreement with a 

franchisee? If yes, in what circumstances may a franchisor refuse to 

renew?

Yes. Under Brazilian law, no one is obligated to remain in contract 
or association with someone else. Thus, unless the contract provides 
for automatic renewal or some other condition which does not 

expressly allow a franchisor or either party simply not to renew the 
engagement, in principle either may elect not to renew the franchise 
agreement if they no longer wish to continue. Nevertheless, the con-
sequences of such refusal will depend on the specific circumstances 
of the case. Given the nature of the franchise business and the ongo-
ing investment requirements usually present in this type of business, 
the franchisor may be required to pay additional indemnification 
if the franchisee is able to demonstrate that the term during which 
the franchise agreement was in force was not compatible with the 
investments made by the franchisee (ie, in order to be compensated 
for investments made by franchisee, the franchise agreement should 
last longer).

30 May a franchisor restrict a franchisee’s ability to transfer its franchise 

or restrict transfers of ownership interests in a franchisee entity?

With respect to transferring the franchise contract, yes. As to trans-
fers of ownership interests, while a franchisor may not restrict them, 
it may establish that any such transfer without its prior consent is 
reason to terminate the franchise agreement with cause. As a general 
rule, the franchise agreement has an intuito personae character.

31 Are there laws or regulations affecting the nature, amount or payment 

of fees ?

Please refer to question 33.

32 Are there restrictions on the amount of interest that can be charged 

on overdue payments?

Yes. Currently, the maximum late payment interest rate allowed by 
law in Brazil is 12 per cent per year.

33 Are there laws or regulations restricting a franchisee’s ability to 

make payments to a foreign franchisor in the franchisor’s domestic 

currency?

Neither the Franchise Law nor the Industrial Property Law imposes 
remuneration limits or standards for franchise agreements. Existing 
limitations are a consequence of tax law requirements.

Thus, as franchises are considered to be a mix of intellectual 
property licensing, know-how transfer and rendering of services, 
tax authorities have taken the stand that the remuneration paid by 
franchisees to franchisors shall be deductible up to 5 per cent of the 
net revenues earned as a result of the sale of the products or services, 
according to the limits established by the Ministry of Finance for 
each type of royalty involved.

In practical terms, royalties paid in consideration for the use of 
patents, manufacturing processes and formulae, as well as techni-
cal, scientific, administrative or similar assistance expenses, shall 
be deductible on a 1 per cent to 5 per cent basis. Royalties paid 
in exchange for the right to use trademarks, in turn, shall only be 
deductible up to 1 per cent, and the aggregate amount paid under 
franchise agreements may, therefore, combine both limits, up to 5 
per cent.

It is not uncommon that franchise agreements establish royalties 
higher than 5 per cent of franchisees’ net revenues. When franchisor 
and franchisees are non-related parties the INPI shall not interfere 
if the remuneration level is agreed above that threshold, and fran-
chisees shall be free to pay royalties higher than the deduction limits 
they can take. When franchisor and franchisee are related, however, 
the INPI shall take the stand that franchisee may only pay as much 
as it is allowed to deduct; and will only approve royalties up to the 
applicable tax deduction limit.



www.gettingthedealthrough.com  31

Campos Mello Advogados BrAzil

34 Are confidentiality covenants in franchise agreements enforceable?

Yes.

35 Is there a general legal obligation on parties to deal with each other in 

good faith? If so, how does it affect franchise relationships?

Yes. According to the Brazilian Civil Code, legal acts must be inter-
preted in accordance with good faith, and the parties to a contract 
must observe good faith when performing under it. Franchise rela-
tionships are legal acts for all Brazilian legal purposes and, therefore, 
are also subject to such good faith principles.

36 Does any law treat franchisees as consumers for the purposes of 

consumer protection or other legislation?

No (see ‘Update and trends’).

37 Must disclosure documents and franchise agreements be in the 

language of your country?

Yes. In case of cross-border contracts, a Portuguese version is nec-
essary for filing purposes. Between nationals, this is a requirement 
stemming out of the general principles of civil law (see ‘Update and 
trends’).

38 What restrictions are there on provisions in franchise contracts?

There are no specific legal restrictions applicable to the provisions 
in franchise contracts in particular. The parties are, in general, free 
to agree on the terms of the franchise contract, to the best of their 
interest. As a general principle of civil law, however, conditions that 

are abusive or impose excessive burdens on one of the parties will 
always be challengeable.

39 Describe the aspects of competition law in your country that are 

relevant to the typical franchisor. How are they enforced?  

Law No. 12529/2011 (the Antitrust Law) sets forth applicable 
antitrust regulations in Brazil, intended to restrain and prevent anti- 
competitive conduct. At the moment, the Brazilian Competition Sys-
tem (SBDC) is comprised by the Administrative Economic Defence 
Council (CADE), an independent agency linked to the Ministry of 
Justice; and the Economic Policy Bureau (SEAE), a government entity 
reporting to the Ministry of Finance.

Restraining control
The Antitrust Law sets out criteria to identify anti-competitive prac-
tices (irrespective of the agent’s fault) that may materialise into the 
following actual or potential effects:
•	 	limiting,	falsifying	or	adversely	affecting	in	any	other	way	open	

competition or enterprise freedom;
•	 	controlling	a	relevant	market	for	certain	goods	or	services;
•	 	arbitrarily	increasing	profits;	and	
•	 	abusively	exercising	a	dominant	position.	

A dominant market position per se (ie, generally when a company 
or group of companies controls 20 per cent of the relevant market) 
is not viewed as an anti-competitive practice. Characterising injury 
to the competition environment depends on the presence of abuse of 
such a dominant position.

The Antitrust Law lists examples of anti-competitive practices 
such as: 
•	 	tie-in	sales;

The House of Representatives is currently reviewing Bill of Law No. 
3234/2012, which intends to revoke and replace the Franchise Law. 
The most significant changes proposed are:
•	 	amending	the	definition	of	franchise	to	explicitly	state	that	it	

does not characterise a consumer relation, nor formation of an 
economic group;

•	 	amending	and	extending	the	list	of	disclosure	items	to	include,	
among others:

	 •	 	information	on	franchisees,	sub-franchisees	and	sub-
franchisors which left the network over the preceding 24 
months (as opposed to 12 currently required);

	 •	 	rules	on	territorial	competition	between	land-owned	and	
franchised units;

	 •	 	rules	on	ownership	transfer	or	succession,	if	any;
	 •	 	contract	term	and	renewal	conditions;
	 •	 	situations	in	which	penalties,	fines	or	damages	are	applied	

and the amounts thereof;
	 •	 	whether	minimum	purchase	quotas	–	from	franchisor	or	

from	third	parties	–	are	required;
	 •	 	whether	a	franchisee	may	–	and	if	so,	under	which	

conditions	–	refuse	goods	or	services	required	by	the	
franchisor;

	 •	 	the	network	consumer	price	policy,	rules	for	amendment	
thereof, and whether franchisor’s own network is bound by 
the same policy or not;

	 •	 	whether	there	is	a	board	or	association	of	franchisees	
and, if so, what their functions, powers and mechanisms 
of representation are, as well as management powers and 
governance rules;

	 •	 	rules	limiting	competition	between	franchisor	and	
franchisees and between franchisees during the life of the 
agreement, detailing territorial scope and duration of the 
restriction; and

	 •	 	in	case	of	sub-franchises,	a	sub-franchisor	shall	inform	
the term of the master franchise contract, conditions for 
renewal, territorial scope, targets for opening units and 
rules of transfer or succession.

•	 	requiring	that	a	franchise	shall	only	be	offered	after	the	
franchised business concept, the company name or brand, have 
been explored in Brazil or abroad, by the franchisor, a related 
company, or another company in the same economic group, for at 
least two years (subject to nullity of the contract and franchisee’s 
right to claim refund of payments duly adjusted for inflation);

•	 	allowing	public	companies,	mixed	capital	(public/private)	
companies, and entities directly or indirectly controlled by the 
government to adopt the franchise system in their operations;

•	 	expressly	requiring	franchise	contracts	that	produce	legal	effects	
only in Brazil to be governed by Brazilian law, while cross-border 
agreements will be subject to the same rule unless the parties 
expressly agree otherwise;

•	 	determining	that	the	foreign	party	shall	permanently	maintain	
a qualified attorney resident in Brazil, with powers to represent 
such party administratively and judicially, including for purposes of 
receiving summons;

•	 	expressly	allowing	the	parties	to	elect	arbitration	for	dispute	
resolution purposes;

•	 	expressly	requiring	franchise	contracts	that	produce	legal	effects	
in Brazil to be written in Portuguese;

•	 	allowing	both	franchisor	or	franchisee	to	promote	the	applicable	
renewal enforcement claims vis-à-vis the owner of the property in 
cases where the franchisor sublets to a franchisee the real estate 
property where the franchise store is located; and

•	 	allowing	the	rent	payable	by	franchisee	to	franchisor	(in	cases	
where franchise sublets the real property from franchisor) to 
be higher than the rent payable by franchisor to the owner of 
the property as long as the possibility is disclosed in the FDD 
and in the franchise agreement, and the surplus payable by the 
franchisee is not an excessive burden to the franchisee.

Update and trends
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•	 	refusal	to	sell;
•	 	price	arrangements	between	competitors;
•	 	market	division;
•	 	bid	rigging;	
•	 	underselling;	
•	 	imposition	 of	 resale	 prices	 on	 distributors,	 retailers	 and	

representatives; 
•	 	retaining	of	production	or	consumer	goods;	and	
•	 	overpricing,	profiteering	and	others.	

This is a merely illustrative list and does not cover all cases. Anti-
competitive practices include all acts or practices that may, even if 
only potentially, produce any of the effects mentioned above.

40 Describe the court system. What types of dispute resolution 

procedures are available relevant to franchising?

The Brazilian legal system is based on the codified (Roman) Law. 
The judges are bound to follow only the codified laws and, unlike 
the common law systems, the lower courts are not obliged to follow 
the decisions rendered by the higher courts, which are used only as 
mere guidance. The Code of Civil Procedure (Law No. 5,869/1973) 
contains the main rules of procedures that govern civil court disputes.

The Brazilian Constitution organises the judiciary branch into 
federal – specialised or common – and state courts, each with differ-
ent jurisdictions. Unless one of the parties is a federal authority or 
entity, disputes are tried at the state courts. The right of appeal to the 
Court of Appeals is ensured by the Federal Constitution in federal 
and state courts.

In specific cases, determined by law, the parties can also appeal 
to a higher instance (Federal Supreme Court and Superior Court of 
Justice, courts responsible for deciding matters of a constitutional 
and legal nature, respectively, already tried at the courts of appeals).

The standard civil proceedings at state or federal courts start with 
the filing of the complaint at the lower civil courts. The defendant has 
the right to file an answer to the complaint. The judge may establish a 
conciliatory hearing and if the conciliation is successful, the proceed-
ing is finished. If the parties decide not to conciliate, the case proceeds 
to a phase of production of evidence (ie, filing of extra documents, 
witness depositions and the production of expert reviews).

After the production of evidence and with all the necessary ele-
ments in hand, the judge will finally render a decision, which may be 
subject to appeal to the Court of Appeals.

The first-level phase may last from one to five years, depending 
on the scope and length of the evidence-production phase.

Depending on the nature of the dispute involved in the franchis-
ing, the parties will have a wide range of judicial proceedings to 
use. The use of arbitration, however, will require the insertion of an 
arbitration clause in the franchising agreement.

41 Describe the principal advantages and disadvantages of arbitration for 

foreign franchisors considering doing business in your jurisdiction.

Arbitration is governed by Law No. 9,307/1999 (the Arbitration 
Law) and Decree No. 4,311/2002, which ratified the New York 
Convention on Recognition and Enforcement of Foreign Arbitral 
Awards. There are no specific Brazilian laws or rules governing 
mediation, negotiation or dispute boards.

An arbitration clause inserted into an agreement (ie, a provision 
stating that any and all disputes arising our of or related to the agree-
ment shall be resolved by arbitration, is legally binding on the parties. 
The Arbitration Law provides for a special legal proceeding which 
entitles a party to judicially demand the institution of arbitration if 
the other party fails to comply with the arbitration clause.

The Arbitration Law provides that the arbitral procedure shall 
comply with the procedure agreed upon by the parties, which may 
refer to the rules of an arbitral institution or specialised entity, as long 
as they do not violate good morals and the public order. 

Also, parties may determine a time limit for the arbitral award 
to be rendered. If necessary, interim relief in Brazil may be granted 
by an arbitral tribunal. An interested party may request relief up to 
30 days prior to and ‘in preparation’ of a main proceeding (in this 
case, an arbitral proceeding) or ‘incidentally’ during the course of the 
proceeding. However, courts play a fundamental and exclusive role 
in enforcing such measures and usually do not re-examine the merits 
of the arbitral tribunal’s decision. 

Domestic final arbitral awards are automatically enforced in Bra-
zilian courts. Foreign arbitral awards, however, must be recognised 
by the Superior Court of Justice (STJ) in order to be enforceable 
in Brazil. A foreign award is an award rendered outside Brazilian 
territory.

So, in Brazil, arbitration can be a fast and effective procedure. 
We understand that the only disadvantage would be the costs of the 
arbitration, always higher than the judicial costs.

42 In what respects, if at all, are foreign franchisors treated differently 

from domestic franchisors?

They are not.
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