
Cosponsor H.R. 4008, the Credit and Debit Card Clarification Act 
 A TECHNICAL CORRECTION TO THE FAIR AND ACCURATE 

CREDIT TRANSACTION ACT (FACTA) THAT WILL NOT HARM 
CONSUMERS BUT IS NECESSARY TO CURB ABUSIVE CLASS 

ACTION LITIGATION   
 

Hundreds of companies, both large and small, are being subjected to abusive lawsuits 
alleging a willful violation of the Fair and Accurate Credit Transaction Act (“FACTA”), 
where they believed they were complying with the law and where consumers have not 
suffered actual harm.   
 

 As part of Congress’s efforts to prevent identify theft and credit card account fraud, FACTA 
required:  “[N]o person that accepts credit cards or debit cards for the transaction of business shall 
print more than the last 5 digits of the card number or the expiration date upon any receipt 
provided to the card holder at the point of the sale or transaction.” [emphasis added]  Nationwide 
compliance with this requirement was to be achieved no later than December 4, 2006. 

 The publicity surrounding the passage of FACTA largely only called attention to the requirement 
of truncating the credit card numbers and failed to publicize the aspect of the law dealing with 
deleting the expiration date from the credit slips.  Neither the Federal Trade Commission press 
release nor the President’s public statements at the law’s signing even mention deletion of the 
expiration date. Therefore, many companies spanning various industries and regardless of size 
truncated the credit card numbers but failed to remove the expiration dates from receipts. 

 Almost immediately after the deadline for compliance passed, hundred of lawsuits were filed 
against businesses, both large and small, alleging that the failure to remove the expiration date was 
a willful violation of FACTA, even though the companies truncated the credit card numbers. 

 Some of these lawsuits were filed within hours of the credit card transaction used as the basis for 
the lawsuit. 

 Because FACTA was incorporated into the Fair Credit Reporting Act (FCRA), the civil penalties 
for a willful violation are statutory damages of not less than $100 and not more than $1000 dollars 
per consumer, as well as punitive damages and attorney’s fees. 

 Statutory damages in these class action cases could range into the hundreds of millions or even the 
billions of dollars.  These statutory penalties exist even where the customer suffered no actual 
harm.  In many situations, the statutory damages will exceed the gross and/or net revenue of the 
company.  As one court has already noted, the statute as drafted would effectively annihilate many 
companies if statutory penalties are exacted, causing lost jobs and forcing companies from which 
the public consumes goods and services into bankruptcy.  For example, if a company conducted 
four million transactions that printed expiration dates during the compliance period, the statutory 
damages would be $400 million at a minimum, and up to $4 billion. 

Truncating the credit card number prevents potential credit card account fraud, satisfying 
FACTA’s intent and protecting consumers. 
 

 Truncation of the credit card numbers accomplishes the intent of the statute because a potential 
fraudster would not be able to perpetrate account fraud without having the entire correct credit 
card number.   

 Redaction of the expiration date is not critical to effectuating the law’s purpose.  In fact, sixty 
percent of credit card transactions do not even bother to use the expiration date for verification 
purposes. 
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Companies that have made a good faith effort to comply with FACTA based on a 
reasonable interpretation of their statutory obligations should not be subject to statutory 
damages for willful violations. 
   

 Although the prospects for ultimate success in these FACTA class actions have been diminished 
somewhat by the June 4, 2007 Supreme Court decision in Safeco Insurance Co. v. Burr, and a 
number of United States District Court decisions refusing to certify the class in FACTA cases, 
these cases continue to be litigated and new cases are being filed nationwide.  Thus, the costs of 
continuing to defend these actions escalate, needlessly increasing the costs of hundreds of retail 
businesses. 

 Privacy and identity theft experts have provided testimony in a number of these actions that the 
appearance of an expiration date would not harm consumers as long as the credit card number 
was truncated consistent with FACTA.  That is precisely the practice that most of the companies 
sued in these class actions followed initially.  In addition, most of the companies had no idea that 
the expiration date removal clause even existed.   

 Furthermore, after learning of their alleged non-compliance via the lawsuits, companies took 
prompt action to remedy any arguable non-compliance and ensured that their credit card machines 
truncated the credit card number and deleted the expiration date. 

H.R. 4008 is a reasonable legislative solution is necessary to end abusive class action 
litigation while maintaining consumers’ rights to litigate when actually harmed. 
 

 The continuing FACTA litigation is not protecting consumers.  On the contrary, it is needlessly 
driving up costs of consumer-oriented businesses all across our nation, likely resulting in higher 
prices to the public. 

 Congress should amend FACTA to make clear that if a company truncated a consumer’s credit 
card number but did not remove the expiration date, such action is not a willful violation of 
FACTA.  

 H.R. 4008 preserves a consumer’s existing right to sue under 15 USC 1681o for negligence in the 
event one experiences actual harm or account fraud. 

 H.R. 4008 will only assist those good actors who fully complied with FACTA’s requirement that 
the credit card number be truncated and, as a consequence of these lawsuits, after learning of the 
additional requirement to redact the expiration date, promptly complied with that additional 
requirement.   


