


Speakers
• Alan R. Greenfield is a Shareholder in Greenberg Traurig’s Franchise & Distribution Practice.  

He concentrates his practice on international and U.S. franchising, licensing and distribution 
matters.  Alan counsels a broad range of clients in expanding their brands internationally 
through various means, including master franchising and multi-unit licensing.  Alan works 
with both mature and startup companies in structuring franchise programs and drafting 
franchise-related documents.  He counsels franchisors and manufacturers on everyday 
compliance and other franchise or distributor-related issues, such as registration and 
disclosure matters, negotiating agreements, relationship termination laws, maintaining good 
franchisee/distributor relations, and resolving disputes with franchisees/distributors.

• Christine Johnson leads the in-house legal department at Dickey’s Barbecue Restaurants, Inc. 
and is responsible for all legal matters for the franchisor as well as its affiliates operating 
Dickey’s Barbecue Pit restaurants. Christine joined the company in 2013 when it had just over 
200 units and has been integral to the company’s growth.  Dickey’s, founded in 1941, is 
currently the nation’s largest barbecue chain.  Today, all meats are still slow smoked on-site in 
each restaurant, but the fast-casual concept has expanded to over 550 locations in 44 states. 
Christine also leads the retention and workouts department for Dickey’s, focusing on the 
transfer and acquisition of existing franchise units. Prior to joining Dickey’s, Christine 
practiced as a litigator with a well-known Dallas litigation boutique.



Overview

• Hot Issues that Impact Franchise Development

• Item 19 – Financial Performance Representations

• How to “Paper a Deal” Correctly 



Hot Issues that Impact Franchise 
Development

• Laws that govern franchises

– The FTC Rule

• Requires that a prospective franchisee receive a 
franchise disclosure document (FDD) within a 
prescribed time period

– State Laws

• Registration and Disclosure Laws

• Business Opportunity Laws 

• Relationship Laws



Hot Issues that Impact Franchise 
Development

• Disclosure Document Procedures

– 14 Calendar-Day Rule

– Reasonable Request Rule

– Registration Before “Offer” (State Law)

– State Delivery Requirements 



Hot Issues that Impact Franchise 
Development

• Who is a franchise seller?

– Any person/entity that sells, offers for sale or arranges for the 
sale of a franchise

• Includes the following:

– Franchisor and its employees, representatives, agents and sub-franchisors 

– Third party brokers

• Does not include existing franchisees selling their own existing 
franchise outlets

– Franchise sellers must:

• Be listed on the FDD Receipt

• Comply with franchise sales laws

• Be filed in certain states (franchise seller disclosure forms)



Hot Issues that Impact Franchise 
Development

• Franchise Brokers:
– Any person other than a franchisor or a franchisee 

who sells, offers for sale or arranges for the sale of 
a franchise
• Under the FTC Rule, a franchise broker disclosure is no 

longer required in the FDD

• State laws require franchise broker disclaimer and some 
require broker registration

• Franchise Broker Registration:
– New York
– Washington



Hot Issues that Impact Franchise 
Development

• Who Receives the FDD?

– Prospective franchisees: 
• Any person/entity (including an agent, employee or representative) 

who approaches or is approached by a franchise seller to discuss 
the possible establishment of a franchise relationship

– Individual 

– Individual and spouse

– Corporation

– Partnership 

– Limited Liability Company

• Applies only to prospective U.S. franchisees – the FTC Rule does 
NOT apply to sales outside of the U.S. or its territories 



Hot Issues that Impact Franchise 
Development

• Electronic Disclosure
– FDD may be sent via e-mail or on CD-ROM
– Internet access allowed as well
– Must be in a form that permits prospect to store, 

download, print or otherwise maintain the document for 
future reference 

– To ensure integrity of the FDD delivered in electronic 
format, no electronic enhancements

– Could be used to direct prospect's attention to certain 
parts of the FDD and away from others

– Navigational tools (scroll bars, internal links and search 
features) are acceptable if used to enhance prospect’s 
ability to maneuver through electronic disclosure



Hot Issues that Impact Franchise 
Development

• Electronic Disclosure
– Must advise prospect of the following:

• Formats in which the FDD is available

• Prerequisites for obtaining the FDD in a particular format

• Conditions necessary for reviewing the FDD in a particular 
format (Adobe Acrobat, browsers, etc.)

– Can communicate this information however you wish:
o In person or telephone

o Email

o Franchise applications

o Marketing materials

– Must be able to prove you made “format disclosure”



Hot Issues that Impact Franchise 
Development

• Electronic Disclosure – “E-Receipts”
– “Signature” of prospective franchisee on Receipt 

includes:
• Handwritten signature
• Security codes

– Passwords
• E-signatures
• Other ways to authenticate identity

– Print, sign and mail Receipts are easiest
– Is e-mail “confirmation” enough?
– Service providers’ solutions



Hot Issues that Impact Franchise 
Development

• Disclosure Requirement for Agreements

– No separate waiting period if unchanged from the 
FDD versions

– 7 calendar-day requirement if franchisor 
unilaterally makes material changes in agreements

• Inserting territory typically triggers requirements



Hot Issues that Impact Franchise 
Development

• Franchise Registration States



Hot Issues that Impact Franchise 
Development

• When do state registration requirements 
apply? 

– State registration laws generally require registration before 
making an offer “in this state”

– “Offer” is any attempt to dispose of or the solicitation of an 
offer to purchase a franchise or interest in a franchise for 
value

– Sending the FDD, advertising probably an “offer”

– Vague, non-substantive conversations that do not induce 
spending are probably safe



Hot Issues that Impact Franchise 
Development

• Jurisdictional Scope

– Which state(s) laws apply?

• Where does the prospect live?

• What territory will be covered?

• Where are discussions/negotiations held?

• Where will the franchisee’s principal place of  business 
be located?

• Not really an issue if franchisor has a multi-state FDD 
and registers everywhere



Hot Issues that Impact Franchise 
Development

• Advertising Materials
• Required filing in the following states before use:

• Should be reviewed by counsel, sent to states before production

• Are websites considered advertisements?

• How Advertisements Can Go Wrong…
 Misleading

 Profit Assurances

 Excessive Claims

 Franchise Performance Representations

 Missing Legends



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 1:

– In December 2015, Iron Throne Pizza, a QSR franchise headquartered in 
Los Angeles, is acquired by the world’s most popular franchise outside of 
the U.S., Stark House Pizzeria. As part of the deal, the Iron Throne Pizza 
franchise will change to the Stark House brand, starting with new 
franchises in May 2016.
• Jon Snow, a prospective area developer in a remote area part of California, was 

previously provided an Iron Throne FDD. After the acquisition, Snow was provided 
an amended 2015 FDD by Stark House with the new Stark House branding 
requirements. Snow is ready to sign an area development agreement, but now 
wants to expand the size of his territory due to the new brand.  

• Snow and Stark House’s personnel are now anxious to close the deal and the 
required 14 and 7 calendar-day periods have passed.

– If Stark House agrees to Snow’s request, must the parties wait an additional 7 days to close the 
deal?

– What if Stark House imposes additional conditions in return for allowing Snow to expand his 
territory?



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 2:
– Ned, a California resident, was disclosed with Iron Throne’s 2015 FDD 

in January 2016.  Ned and his counsel, Jon, spend a couple of months 
reviewing the 2015 FDD while Ned works on securing financing for his 
outlet.  

– On April 1st, Iron Throne completed its updates to the FDD for 2016 
and filed the FDD with the registration states. After responding to a 
comment letter, Iron Throne has not yet heard back from the 
California examiner. Ned is ready to close the deal and submitted 
signed signature pages on April 2nd, which were dated March 31st.
• Can Iron Throne countersign the franchise agreement?

• Does Ned need to be re-disclosed with the 2016 FDD?

• What will result if the parties want to sign the 2015 franchise agreement 
instead of the version attached to the 2016 FDD?



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 3:

– Arya, a very promising prospect and Illinois resident, 
contacts Iron Throne for information on opening 2 outlets 
within the next 6 months. 

– Iron Throne and Arya begin discussions and Iron Throne 
discovers Arya wants to open the 2 franchises in Michigan 
and Maryland. 

– What effect does this new development regarding the 
location of the potential outlets have on Arya’s proposed 
deals? 



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 4: 

– At a franchise trade show, Ramsay, a California resident, 
approaches Robert, the Director of Franchise Development 
for Storm’s End Coffee, a QSR franchise based in New 
Mexico. Ramsay asks Robert for more information about 
Storm’s End. Can Robert do any of the following?  
• Tell Ramsay that Storm’s End has been voted the #1 franchising 

opportunity in the U.S. by Franchise Times magazine

• Show Ramsay an article in Franchise Times in which Robert is 
quoted regarding franchise investment costs and 2015 franchisee 
profits



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 4 (cont.): 

– Can Robert do any of the following at the 
franchise trade show?  

• Tell Ramsay: “I will make you a very rich man.”

• Get Ramsay’s contact information and give him general 
information about Storm’s End coffee shops

• Present Ramsay with an FDD and a letter of intent for 
the Santa Fe territory and ask for a $5,000 deposit 
towards the franchise fee



Item 19 – Financial Performance 
Representations

• What is a financial performance representation 
(FPR)?

Any representation that states expressly or by 
implication a specific level or range of actual or potential 
sales, income, gross profits or net profits

Must be in the FDD – no verbal claims even if 100% true

Reasonable basis; substantiation

Bases & assumptions

Cost information OK , except in New York (but no 
reference to costs as % of sales)



Item 19 – Financial Performance 
Representations

• Which, if any, of these statements are 
“financial performance representations?”

 “We have franchisees that do $2,000 per week.”

 “Time Magazine did a profile on our industry and 
found that the average unit does $2,000 a week.”

 “Buy a new Mercedes with your profits!”

 “This business is a money machine!”



Item 19 – Financial Performance 
Representations

• Which, if any, of these statements are 
“financial performance representations?”

“The financial projections which you prepared and 
asked me to comment on look realistic.” (business plan 
issue)

“Labor costs will range from $50,000 to $100,000 for an 
average volume store.”

“You can anticipate a 10% return on your investment.”



Item 19 – Financial Performance 
Representations

• FPR restrictions apply to media claims as well 

– Electronic advertising, including websites, emails 
and social media

– Traditional advertising, such as TV, radio and print



Item 19 – Financial Performance 
Representations

• FPRs not mandatory, but must be in the FDD if 
made

• So… what can I tell a prospect about the financial 
return?

• Refer to existing franchisees (no coaching)

• Sale of company-owned or franchisee-owned
outlets

• Refer to industry statistics or relevant articles;  
make suggestions on where to find information

• Give info directly to the franchisee’s lenders

• BE CAREFUL WHAT YOU SAY!



Item 19 – Financial Performance 
Representations

• FPR Exceptions
– Statements not directed towards prospective 

franchisees
• According to the FTC Compliance Guide, include “general 

media representations,” such as company statements in 
speeches and press releases, unless specifically directed at 
those interested in purchasing a franchise

– A specific outlet offered for sale
• A franchisor may disclose the actual operating information 

for a specific outlet that is offered for sale without 
complying with FPR requirements if the information is only 
provided to prospective buyers of that outlet



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 5: 
– Which of the following statements by Storm’s End are 

appropriate in an advertisement in Franchise Times
magazine?  
• “Storm’s End is the fast-growing franchise in the U.S.!*” 

– *According to the January 2016 issue of Franchise Times magazine

• “Our cold brew coffee is second to none, and so are our 
franchisees – for investment opportunities, contact us today!” 

• “On average, our franchisees have tripled their investment within 
the first 6 months!”

– Does the answer differ if the statements were made 
online or in The Wall Street Journal?



Item 19 – Financial Performance 
Representations

• Scenario 6:
– Storm’s End’s newest franchise sales representative 

accidentally discloses earnings information to Ramsay that 
is not in Item 19.  Storm’s End: 
A. Decides not to close the deal because the franchise offer has 

been tainted by the accidental disclosure 

B. Finalizes the deal because it was a verbal disclosure, not a 
written disclosure 

C. Prepares an update to the FDD that includes the accidentally 
disclosed earnings information, re-discloses the FDD to Ramsay, 
waits the requisite 14 and 7 calendar-days, and then closes the 
deal 

D. Either A or C



Item 19 – Financial Performance 
Representations

Scenario 7:

• Stark House Pizzeria’s first U.S. franchise is about to open 
but there is no Item 19 FPR in its FDD. Tyrion, a prospective 
franchisee, asks Stark House for earnings information.  
Stark House: 
A. Has its Director of Franchise Development call Tyrion and 

answer all of his earnings questions on the phone

B. Requires Tyrion to sign a release, then gives Tyrion the 
earnings information he requested

C. Informs Tyrion that he is prohibited from disclosing earnings 
information due to regulation restrictions 

D. A and B 



How to “Paper a Deal” Correctly

• Know your franchisee!

– Individual?

• Spousal guaranty

– Entity?

• Formation Documents

– Ownership structure?

– Who signs on behalf of the entity?

• Personal Guaranties

– If so, does the franchisor require personal guaranties of all 
owners or majority owners?  

• Spousal Guaranties



How to “Paper a Deal” Correctly

• Amendments

– Separate amendment document (avoid crossing out 
sections)

• Transfers

– Assignment and Assumption Agreement

– “New” franchise agreement (current form)

– Termination agreements

• Renewals

– “New” franchise agreement (current form)



How to “Paper a Deal” Correctly

• Recordkeeping best practices – keep the 
following information for each franchisee

Date of first contact

Date and place of personal meeting

Franchisee applications, reports and tests

Correspondence, memos and notes

Copies of disclosure document and contracts

Date consideration paid

Copies of executed agreements

Training record



How to “Paper a Deal” Correctly

• Create checklists for new sales, renewals, and transfers

• Have an understanding of what is needed from the 
franchisee 

• Applications

• Formation Documents

• Financial Information



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 8:

– Storm’s End has been negotiating with Ramsay for quite 
some time after presenting him with the company’s new 
2016 FDD. When Ramsay contacts Storm’s End to arrange 
the signing of the agreements, he says “Oh, by the way, 
the name of my entity is Snow Dragon LLC, so be sure to 
include that on the documents, and my business partners 
will also come to sign whatever you need ‘em to sign.”  
• Ramsay had never mentioned the LLC or his “business partners”

prior to the call, and he was the only one provided with an FDD.

– Did Storm’s End properly disclose the franchisee?

– Does it matter that Ramsay is the managing member of the LLC?



Different Scenarios and How Their 
Outcomes Affect Sales

• Scenario 9:

– Tyrion was disclosed with Stark House’s 2016 FDD on April 
1st. Yesterday, Tyrion received from Stark House a partially 
signed franchise agreement and check for the initial 
franchise fee. 
• Can Tyrion keep the franchise agreement and check until after the 

expiration of the 14 calendar-day disclosure period, at which time Tyrion
can countersign the franchise agreement and deposit the check?

• Can Tyrion countersign the franchise agreement on April 8th but wait to 
deposit the check until after the expiration of the 14 calendar-day 
disclosure period? 

• Does Tyrion need to return the partially signed franchise agreement and 
check and request that Stark House resign and issue a new check after the 
expiration of the 14 calendar-day disclosure period?

• Does Tyrion have any other options?



“What’s the worst that can 
happen???”

 Decide not to grant franchise

 Damages and attorneys’ fees

 Rescission

 Delays in registration process

 Bargaining chip in dispute

 Civil and/or Criminal Fines 

 Negative FDD Disclosures

 Litigation Costs & Distractions

 Personal Liability

 Jail



Conclusion

• Tips for communicating with prospects:
Be familiar with what the disclosure document and 

agreement provide

Be consistent with what is in the disclosure document 
and agreement

Avoid representations about earnings (historical or 
potential)

Questions?


