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Session Overview

• Overview of Issue

• Management side attorney perspective

• Franchisors perspective

• What does the election mean for this issue?

• Homework assignments
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Browning-Ferris

 The old NLRB test for JE status (since 1984): Businesses were joint 
employers only when they shared “direct and immediate” control over 
matters governing the essential terms and conditions of employment (hiring, 
firing, discipline, supervision, direction).  

 In 2013, Teamsters sought to represent staffing agency employees at BFI’s 
recycling facility and  wanted BFI to be included as joint employer of 
suppliers’ employees.  

 In 2014, NLRB asked for amicus briefs from interest groups on whether to 
change the JE standard. The NLRB General Counsel lobbied to replace 
previous direct control day-to-day test with indirect operational control test. 

 On August 27, 2015, the NLRB changed its JE standard to make it much 
broader  (3-2 polarized decision). The new standard was applied to BFI and 
its staffing agency, to “all pending cases,”  plus in the future “case by case” 
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New Browning-Ferris Test

Two part test that looks at direct, indirect,  potential, and 
“ultimate” control
• The initial inquiry is whether there is a common law 

employment relationship with the employees in question.
• If this relationship exists, then the question is whether the 

putative joint employer possesses sufficient control over 
employees’ essential terms and conditions of 
employment to permit meaningful collective bargaining.

• Even if actual control is never exercised, contractual 
authority may suffice for JE

• Fact based test that must be decided on case-by-case 
basis.
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How Does BFI Impact Franchisors

 Dissenting opinion says the BFI decision 
“fundamentally alters” the law applicable to all 
business-to-business relationships.

 While decision dealt only with a facility owner and a 
staffing agency, the majority opinion says all of its 
new “control factors” will have to be examined on a 
“case by case” basis.

 All business-to-business relationships are potentially 
affected by the overbroad language of the BFI 
decision
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Implications of BFI Decision for 
Employers

 Representation Petitions

 Failure to Bargain Disputes  

 Potential ULP Liability  

 Potential Breach of Contract Claims

 Picketing Activity 

 Restrictions on Replacing Unionized Contractors

 Cross-Application to Other Statutes

 More Informational Requests and Burdens
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Browning-Ferris Timeline

• BFI filed an appeal in the D.C. Circuit 
Court of Appeals on February 26, 2016

• Amicus briefs filed by U.S. Chamber of 
Commerce, National Retail Foundation, 
Microsoft, HR Policy Association, 
Washington Legal Foundation and other 
trade industry groups

• Decision not expected before Spring 2017
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Other NLRB Joint Employer Cases

 McDonald’s – NLRB complaints were filed under the old 

joint employer standard; case remains pending

 October 12th - McDonald’s USA LLC and its franchisees 

entered into an agreement with the General Counsel, 

approved by the ALJ, to let the National Labor Relations 

Board decide whether they’re joint employers before 

processing dozens of related unfair labor practice 

charges across the country
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NLRB Joint Employer Charges

• NLRB Joint Employer Charges after 

McDonald’s Complaint

• Charges Against McDonald’s-262

• Charges Against other Franchisers- 275

• 262 new Joint Employer charges (non-

franchise)
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Microsoft Amicus Brief 

• September 2015 - Microsoft announces new 
corporate social responsibility initiative requiring its 
suppliers to provide 15 days of paid leave to its 
employees

• Microsoft Amicus Brief to D.C. Court of Appeals in 
BFI

• Microsoft stated that the Board’s new joint employer 
standard would deter companies from implementing 
policies and initiatives that promote corporate social 
responsibility for fear they could be used to find joint 
employment.



NOVEMBER 16-18, 2016

JW MARRIOT NEW ORLEANS

NEW ORLEANS, LA

Microsoft and Lionbridge
• Temporary Workers of America (TWA) filed petition and won election 

for 33 employees at Lionbridge, Microsoft supply chain provider

• After BFI, Union demands that Microsoft appear at the bargaining table 
as a joint employer with Lionbridge and Microsoft refuses.  

• TWA files ULP.  During the investigation, the NLRB issues a subpoena 
seeking information about the employment relationship between 
Microsoft and Lionbridge.  

• Microsoft filed a petition to revoke the subpoena with the Board

• Board ruled that a subpoena can be issued without an objective factual 
basis, joint employer allegations are enough.

• Member Miscimarra dissented and found that the subpoena seeking 
documents to establish a joint employer relationship must do more that 
merely state the name of a possible joint employer on the face of the 
charge

• October 2016- Lionbridge lays off all unit employees because of 
declining work from Microsoft, it’s only client.
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Emerging Joint Employer Issue

• DOL’s recent suit claiming that franchisees of Jani-King of 
Oklahoma Inc. are actually employees under the FLSA.

• The DOL alleges that the franchisees typically have no 
employees of their own, but are individual employees 
misclassified as individual contractors, who are required to 
pay Jani-King a franchise fee, royalties, and other payments 
to receive cleaning assignments.

• The DOL suit was preceded by decision of the Third Circuit 
Court of Appeals decision upholding district court’s order 
certifying a class action of approximately 300 Philadelphia-
area franchisees, who claim to be Jani-King employees.
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Emerging Joint Employer Issue

• Former USC player filed Complaint 

against NCAA as joint employer with PAC-

12 for wages due under the FLSA and 

California labor laws.

• The suit seeks damages such as minimum 

wage, overtime payments and other 

compensation, including interest
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Domino’s Pizza-Tort Claims
New York Attorney General Eric T. Schneiderman sued Domino’s Pizza and three 
Domino’s franchisees for allegedly underpaying workers at least $565,000 at 10 
stores in New York

– Alleges franchisor is a joint employer of the workers at the 10 franchise locations 

– Asserts that Domino’s urged franchisees to use payroll reports from the 
company’s computer system, “PULSE,” even though Domino’s knew that PULSE 
under-calculated wages. The AG asserts that Dominos did not fix flaws in the 
system that caused worker underpayments 

– Alleges that Domino’s is a joint employer because it directed employee relations 
at its franchisee stores and played a role in the hiring, firing, and discipline of 
workers, dictated staffing, scheduling and store hours, imposed strict appearance 
guidelines, conducted inspections, encouraged an antiunion position for its 
franchisees, oversaw franchisee reaction to union campaign, and monitored 
employee job performance through onsite and electronic reviews

– AG said it has already settled cases with 12 Domino’s franchisees owning 61 
stores for approximately $1.5 million
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Papa John’s-New York

• State Attorney General Eric Schneiderman 
received an $800,000 judgment against a Papa 
John’s Pizza franchisee, who owns six New York 
restaurants, for underpaying employees and 
failure to pay overtime over a six year period. 

• Schneiderman is considering legal action against 
the parent company Papa John’s

• The Attorney General claims that Papa John’s was 
aware of the franchisees actions and could be 
liable as a joint employer.
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O’Choa v. McDonald’s Corporation Ostensible Agency

• Four hourly employees at five restaurants owned by a McDonald’s franchisee 

brought class action alleging they were denied overtime pay and other rights 

under California law.

• The franchisee settled the claims leaving the franchisor, McDonald’s, as the only 

remaining defendant. 

• California federal district court recently grated class certification

• Court rejected McDonald’s argument that an “ostensible agency” theory cannot 

be tried on a classwide basis because it involves individualized questions of 

personal belief and reasonable reliance on an agency relationship. 

• The court concluded that ostensible agency “may be implied from circumstances”

• Court relied on evidence that employees were required to wear McDonald’s 

uniforms, packaged food in McDonald’s boxes, received paystubs, orientation 

materials, shift schedules and time punch reports all marked with McDonald’s 

name and logo, and usually applied for a job through a McDonald’s website 

• Judge found that this evidence “makes possible” that crew members reasonably 

believed the franchisee was merely McDonald’s agent
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Amazon.com – Delivery Drivers

• Online retailer is currently facing two different lawsuits where delivery drivers 

claim the company is a joint employer with its delivery company contractors:

•On September 20, 2016, case was filed in California state court alleging unfair 

labor practices against Amazon, one named delivery company and 20 

unnamed ‘Doe’ companies. The complaint says that all defendants were 

engaged in a ‘joint enterprise.’ Amazon allegedly maintained the right to control 

the way drivers performed their work and had general business control over 

contractor delivery companies, including ability to train, supervise, discipline 

and fire drivers.

•Similar suit filed in Illinois federal court on November 1. Drivers sued two 

delivery companies along with Amazon alleging JE status. Drivers claimed that 

they were trained by Amazon personnel, wore Amazon uniforms and reported 

each morning to an Amazon warehouse where they received orders from 

Amazon staff.     
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Subway & DOL Agreement

• In August 2016, Subway entered into an 
agreement with the DOL Wage & Hour 
division to improve wage and hour 
compliance of its franchisees

• Franchisees may lose franchise if fail to 
comply

• Raises joint employer concerns under 
NLRA and other statutes
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What Should You Do to Minimize JE 
Risk?

• Review third-party contracts for language that could suggest a

joint-employer relationship. Review contracts to determine whether they

contain language giving the user company authority over the terms and conditions of

employment of contractor’s employees. Language stating that the third party

contractor will establish its own policies for its employees relating to its employees’

terms and conditions of employment and giving the contractor exclusive authority

over all hiring, wage, discipline, assignment and termination decisions for its

employees will support a finding of no joint employer status.

• Review other Materials for Provide a Consistent Message and

Support a Lack of Authority to Control. Review Operations Manuals,

Training Materials, Websites, and Promotional Materials to ensure the focus is not on

mandatory personnel policies. The user company should adopt a consistent

message for all materials reinforcing that the company and its contractors are not

joint employers.
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What Should You Do to Minimize JE 
Risk?

• Train contractors. Establish a training program for contractors to establish that the user
company has no authority to control third party contractor employees, including written materials
and a power point presentation. These materials would provide the added benefit of providing
written and testimonial evidence if the issue is ever litigated before the Board.

• Create as many buffers as possible between the company and the
third party contractor employees. Ensure that user company representatives,
managers and supervisors have as little interaction with third party contractor’s employees as
possible. Company representatives should not direct or assign work to employees. In particular,
the company should have no ability to recommend personnel decisions based on performance,
reviews, audits or customer complaints. Company audits and reviews should not encompass
contractor labor relations or personnel policies. Orientations and training of third party
employees should be conducted by contractor’s own managers and supervisors.

• Seek broader indemnification provisions. Seek broader indemnification
provisions in third-party contracts. In the event the Board determines that there was a joint
employer relationship, the company could build in financial protections requiring the third-party
contractor to take on certain legal costs and obligations.
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Our Attorney’s Opinion

• There are some policies in the Handbook that are particularly problematic, 
coming from SCI, because they address the terms and conditions of 
employment and set forth traditional employment policies that typically 
come from an employer. Such policies include:

• All policies under the “Policy Statements” heading (pp. 18-23).
• All policies under the “Schedules and Attendance” sub-heading (pp. 28-

31).
• The “Transfers” policy (p. 34).
• All policies under the “Performance Levels” sub-heading (pp. 38-41).
• All policies under the “Safety and Security” heading (p. 50).
• All policies under the “Performance Management” heading (except for the 

handbook acknowledgement) (pp. 54-57).
• All policies under the “Compensation” heading (pp. 62-64). 
• All policies under the “Benefits” heading (pp. 66-68).
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Our Attorney’s Opinion
• Recommendation: The following are ways in which SCI could reduce its risk that results from 

offering the Handbook, listed in descending order of the amount SCI’s risk that would be 
reduced by each action. (1) SCI could discontinue its practice of providing this Handbook 
altogether. (2) Instead of offering a Handbook, SCI could provide Team Leaders with an insert 
for their own handbooks that contains only the operational standards and which does not 
contain any traditional employment policies. SCI could refer Team Leaders to resources 
where they could get help with drafting an employee handbook, such as Professional 
Employment Organizations; local employment law bars, or human resources 
organization. SCI could also require Team Leaders to certify that they have drafted their own 
employee handbook and have included the SCI-provided insert containing the operational 
standards policies. (3) SCI could remove many or all of the policies that are traditional 
employment policies, perhaps still retaining placeholders for the types of policies a Team 
Leader could consider including. (4) SCI could make the handbook function more like a 
template. If this approach is selected, SCI should consider methods of ensuring that Team 
Leaders have actually modified their handbooks from the example given. However, this, too, 
must be done carefully without SCI reviewing the content of the Team Leaders’ handbooks. If 
SCI continues to provide a Handbook in some form, it should describe the Team Leader as the 
provider of the Handbook and state that the Team Leader has adopted the policies for his 
employees. In addition, ……………..
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Specific Recommendations

• Clarify Relationship between franchisor and 
franchisee in all communications and training

• Feedback regarding quality checks only to 
Manager and Franchisee, not to individuals

• No direct involvement in Recruiting, 
Interviewing, and Hiring
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Specific Recommendations

• Performance Levels/Compensation Structure 
recommendations must be clearly stated as 
advisory only

• Do not use “Your Brand” as an undefined 
term – specify when you mean the franchisor 
or the franchisee’s business dba “Your Brand”
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Specific Recommendations

• Handling of Complaints from Franchisee 
Employees – not your employees!

• Job Satisfaction Surveys can be dangerous; 
but if used must be anonymous

• Develop and publish a Social Media Policy
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What Sport Clips Has Done

• In order to fulfill our responsibility to  our 
franchisees, we feel we HAVE to provide guidance in 
some areas that attorneys would prefer we not.

• Reviewed all manuals and policy statements 
to minimize likelihood of Joint Employment
– Make the Handbook look like a template, with 

blanks for THEIR corporate name

– Clearly state that they are employees of XYZ 
Corporation and NOT Sport Clips, Inc.
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What Sport Clips Has Done

• Our focus is on compliance with Brand Standards and 
overall store performance – we avoid commenting 
on individual employee performance.

• Do NOT recommend to franchisees that they hire, 
fire or discipline THEIR employees

• Recommend they use PEOs and rely on the PEO HR 
department for employment guidance – OR retain an 
employment specialist to advise them.
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What Sport Clips Has Done

• We had training modules prepared by outside 
counsel and had them conduct trainings.

• We continually train all of our Team Members who 
interact with franchisees on these issues, with “Dos” 
and Don’ts” to minimize issues.

• We DON’T solicit feedback from franchisees’ 
employees that can be tracked back to the 
franchisee.  Feedback system is totally anonymous.
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Future Considerations

• When we introduce new programs, update manuals 
or issue new guidance we have our attorney review 
to highlight risks.

• Make sure field representatives and anyone else who 
interacts with franchisees or their employees are 
kept up to date on new developments.

• Stay tuned to new developments – the IFA is a great 
resource to stay abreast of current challenges, but 
use other resources as well.
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What You Can Do

• Most people – including legislators – don’t 
understand franchising.  

• Meet with your representatives at state and federal 
level to educate them about franchising and the 
threats to this business model.

• Educate your employees and encourage franchisees 
to educate theirs about the FRANCHISE MODEL.  
Ensure they understand WHO THEY WORK FOR!
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Helpful Hints from NLRB?

• Following are some employee handbook “Don’t”s
published by the NLRB in 2015.

• Like IRS regs, you will get in trouble if you apply 
common sense!

• If you provide guidance to your franchisees or 
sample handbooks, these guidelines can save you 
and your franchisees some headaches.
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NLRB Handbook Guidelines

Topic General Counsel’s Position on Law “Unlawful” Provision

Conduct 

Toward 

Company 

and 

Supervisors

Employees have a right to 

criticize or protest their 

employer’s labor policies or 

treatment of employees, even if 

statements made are false 

(unless maliciously false) or 

defamatory.

“Refrain from any action that 

would harm persons or property 

or cause damage to the 

Company’s business or 

reputation.”
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NLRB Handbook Guidelines

Topic General Counsel’s Position on Law “Unlawful” Provision

Conduct 

Toward 

Fellow 

Employees

Employees have a right to 

argue and debate with each 

other about unions, 

management, and their terms 

and conditions of employment.

“Do not make insulting, 

embarrassing, hurtful or 

abusive comments about other 

company employees online, 

and avoid the use of offensive, 

derogatory, or prejudicial 

comments.”
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NLRB Handbook Guidelines

Topic General Counsel’s Position on Law “Unlawful” Provision

Taking 

Photographs 

and Making 

Recordings

Employees have a right to 

photograph and make 

recordings in furtherance of 

their protected concerted 

activity, including the right to 

use personal devices to take 

such pictures and recordings.

“Taking unauthorized pictures or 

video on company property is 

prohibited.”
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NLRB Handbook Guidelines

Topic General Counsel’s Position on Law “Unlawful” Provision

Confidentiality

Employees not only have a right to 

protest their wages and working 

conditions, but they also have the 

right to share information in 

support of those complaints.

“Discuss work matters or your pay 

only with other employees who 

have a specific business reason to 

know or have access to such 

information.”
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NLRB Handbook Guidelines

Topic General Counsel’s Position on Law “Unlawful” Provision

Conflicts of 

Interest

Employees have a right to 

engage in concerted activity to 

improve their terms and 

conditions of employment, even 

if that activity is in conflict with 

the employer’s interests.

“Employees may not engage in 

any action that is not in the best 

interests of the Company.”
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NLRB Handbook Guidelines

Topic General Counsel’s Position on Law “Unlawful” Provision

Interaction 

with Third-

Parties

Employees have a right to 

communicate with news media, 

government agencies, and 

other third parties about wages, 

benefits, and other terms and 

conditions of employment.

“All inquiries from the media 

must be referred to the Director 

of Operations in the corporate 

office, no exceptions.”



NOVEMBER 16-18, 2016

JW MARRIOT NEW ORLEANS

NEW ORLEANS, LA

NLRB Handbook Guidelines

Topic General Counsel’s Position on Law “Unlawful” Provision

Use of 

Company 

Logos, 

Copyrights 

and 

Trademarks

Employer proprietary interests 

are not implicated by 

employees’ non-commercial 

use of a name, logo or other 

trademark to identify the 

employer in the course of 

Section 7 activity (for example, 

on picket signs). Handbook 

rules cannot prohibit 

employees’ fair protected use of 

that property.

“Do not use any Company 

logos, trademarks, graphics, or 

advertising materials in social 

media.”
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Does the Election Solve JE?

• Still need a legislative solution

• Democrats critical – 8 needed in Senate

• State opportunities

• Trial bar emboldened, employee education 
critical
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Homework

• Give IFA your franchisee list for FAN advocacy

• Support @OurFranchise by downloading 
resources, participating in tours and educating 
key audiences:
– Policymakers

– Media

– Employees

– Academia
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Questions/Comments

• Matt Haller; mhaller@franchise.org

• Michael Lotito; mlotito@littler.com

• Gordon Logan; gordon.logan@sportclips.com

• Joe Lewis; joe.lewis@smoothieking.com

mailto:mhaller@franchise.org
mailto:mlotito@littler.com
mailto:gordon.logan@sportclips.com
mailto:joe.lewis@smoothieking.com

