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S P E C I A L  E D I T I O N  F E A T U R E

Brandon Phillips and Clint Ehlers come from strikingly 
different worlds. Mr. Phillips is a firefighter in the 
bustling, outer boroughs of New York City, while Mr. 

Ehlers is a retired marketing and advertising professional 
living in Eagleville, Pennsylvania, a quaint community of about 
4,400 people in the suburbs of Philadelphia.

But Mr. Phillips, 43, and Mr. Ehlers, 50, share an 
irrepressible entrepreneurial spirit. And when they finally 
decided to go into business for themselves, they planned 
carefully to choose a path that helped shield them from 
many of the risks new business owners face. 

They opened franchise stores, taking advantage of 
respected brands, a built in customer base, and a well-tested 
business model.

“Franchising improves the odds of success,” said Mr. 
Phillips, who now owns two The UPS Store franchises. Mr. 
Ehlers, the owner of two FASTSIGNS stores, echoed the 
sentiment. “I am living proof that the franchise model 
works,’’ he explained.  

Now, though, everything that Mr. Phillips and Mr. Ehlers 
have worked to build is suddenly at risk. Like hundreds of 
thousands of individual franchise owners across the country, 

The Franchise Model:  
A Boon to Many,  

Now Under Attack
BY RAY HERNANDEZ

the two men are confronting the prospect of new federal rules 
that would severely restrict their ability to remain in business.

Over the summer, National Labor Relations Board (NLRB) 
general counsel Richard F. Griffin, recommended in an amicus 
brief on the Browning Ferris Industries case that franchisors be 
considered joint employers of franchisees’ employees. Late 
last year, he authorized dozens of new complaints against a 
franchisor, naming it as a joint employer alongside franchisees. 
This radical departure from legal precedent and established 
law represents a fundamental threat to the mutually beneficial 
relationships that have made the franchise model such an 
enormous success – and a major driver of the economy.

The franchise model is successful because it capitalizes 
on the unique strengths of two independent businesses for 
shared benefit. Franchisors are responsible for maintaining 
brand standards across an entire network, and can focus their 
attention on research, marketing, and the development of 
best practices. Franchisees, who own and manage individual 
franchise locations, are best qualified to determine hiring, 
payroll, discipline and other “essential employment practices” 
in their establishments.

(Continued on page 4)

Franchisees Gerald Moore and John Sims testify before the Senate Committee 
on Health, Education, Labor, and Pensions on the challenges their businesses are 
already facing as a result of challenges to joint employer standards.
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Under current law, only shared control of essential 
employment practices causes businesses to be considered 
joint employers. However, the NLRB general counsel’s 
recommendation proposes a much less defined standard 
based on informal or effective control of these practices. 
Despite decades of legal precedent indicating otherwise, the 
general counsel contends that franchisors’ enforcement of 
brand standards within franchisee systems indicates that the 
independent businesses are, in fact, joint employers.

This places franchisors like IHOP, H&R Block and 
FASTSIGNS in the difficult situation of having to decide 
between two unappealing choices: overseeing the day-to-day 
management of individual franchise operators or withdrawing 
from the franchise model altogether given the legal exposure 
that franchisors face as a result of the NLRB ruling.

The situation is no better for individual franchise owners, 
who would be stripped of their independence if franchisors, 
who see growing risks to their own businesses, decide that 
in order to protect themselves from these risks they must 
impose themselves into the daily management of their 
individual businesses, according to industry experts and the 
owners themselves, including Mr. Ehlers. 

“I bought a franchise so that I could run my own business, 
not so I could be part of someone else’s,” Ehlers recently told 
a House Committee investigating the NLRB decision. “The 
real impact of a new standard that considers my franchisor the 
joint employer of my workers is that I will have less indepen-
dence and less control over the business that I worked so 
hard to build. And since I would no longer be an independent 
owner, my business would be worthless.” 

In fact, many individual franchise owners – not only in the 
fast-food industry but also in other businesses – are already 
warning that they will simply close if they lose the flexibility to 
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(Continued from page 3)

make decisions on hiring, wages, vacation, holidays and other 
employment matters.

The issue is hardly settled, though, with franchisors signaling 
that they are prepared to challenge the new NLRB rule in court 
if necessary. The issue has also pit franchisors against Big 
Labor, chiefly the Service Employees International Union.

Union leaders claim that the NLRB’s joint employer rule 
would protect workers from the whim of individual franchise 
operators and hold franchisors accountable for the actions 
of local operators. But critics say that the SEIU really sees 
the NLRB rule as nothing more than a way to unionize entire 
groups of contracting companies and industries – even if that 
causes many local franchise operations to close their doors 
at a time when the franchise industry is on track to create 
nearly a quarter million new jobs at over 12,000 new franchise 
locations in 2015.

The practice of franchising is centuries old. In the Middle 
Ages monarchs and other governing authorities granted 
private citizens franchise rights to perform certain functions, 
including organizing fairs, collecting taxes and maintaining 
roads, according to ``The Evolution Of Franchising And 
Franchise Contracts: Evidence From The United States.” In 
return for franchise rights, individuals made royalty payments 
to the governing authorities.

By the late 1800s, franchising evolved significantly, 
reflecting the ambitions of a burgeoning business class. In 
the United States, for example, Isaac Merritt Singer, known 
by some as the father of franchising, used a novel approach 
to distribute his popular brand of sewing machines: granting 
rights to sell the Singer brand to a limited number of business 
owners. In return, business owners paid a fee and agreed to 
instruct customers how to use the sophisticated machines.

Modern franchising grew dramatically in the second half of 
the twentieth century in the United States, with businesses like 
Denny’s, Days Inn, Ace Hardware and Merry Maids  emerging 
over time to fill the growing demand of consumers for an array 
of services and goods.

Today, franchises form a vital part of the American 
economy, with 780,000 locations employing more than 8.9 
million workers. In 2014 alone, franchises added 221,000 jobs 

FASTSIGNS International CEO Catherine Monson and 
FASTSIGNS franchisee Clint Ehlers testify before the House 
Committee on Education and the Workforce Subcommittee 
on Health, Employment, Labor and Pensions on the damage a 
change in joint employer standards would do to their businesses.

Speaker of the House John Boehner (R-OH-8) addresses attendees 
of IFA’s annual Public Affairs Conference in Washington, D.C.



Today, minorities make up 15 percent of total franchisees 
in the country, up from a mere 5 percent in 2000, according 
to National Minority Franchising Initiative. What is more, 
there is a higher minority ownership rate among franchised 
businesses than non-franchised businesses, with 20.5 percent 
of franchises owned by minorities, compared to 14.2 percent 
of non-franchised businesses, according to the International 
Franchise Association.

The trend is particularly pronounced in the hotel industry. 
Consider the experience of the Asian American Hotel Owners 
Association, the largest hotel owners association in the world. 
Members own more than 20,000 properties, or 40 percent 
of all hotels in the United States. And over 11,500 of those 
properties are franchised. In all, the association reports that 
its members employ nearly 600,000 workers and pay nearly 
$9.5 billion in payroll annually.

Many of these minority businessmen and businesswomen 
play a crucially important role in helping to sustain their 
own communities. Take the case of Mr. Phillips, the owner of 
several UPS Store locations in New York City.

Mr. Phillips, an African American from Southeast Queens, 
noticed that his community was in need of a service often 
found in other communities: a business center that provides 
computer stations, mailbox rentals, printing and copying 
services, as well as packing and shipping. That, in turn, led 
him to open his first UPS Store franchise, to the delight of 
local leaders.

``There was nothing like that in our area,” he said of his 
business. “But the UPS Store brought something different 
to the community. I have gotten many awards from the 
community because of the store being there, which was very 
nice, and a lot of recognition from local officials and even my 
old school that I went to. I wound up doing work for them 
now too.”

In opening a franchise, Mr. Phillips, a New York City 
firefighter, also took a step toward achieving a dream that 
motivates legions of entrepreneurs across the country: 
financial independence.

“The benefit of having your own franchise, I believe, is 
having control of your own business – your own destiny, so to 
speak,” he said. “You can make the decisions on how far you 
are willing to take that business.” 
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(Continued on page 6)

to the economy, helping lead the national economic recovery.
Many factors have contributed to the growth of the 

franchising industry, including the increasingly varied needs 
of American consumers. But, experts say that it is the unique 
economic model of franchising, as much as anything, that has 
enabled it to thrive.

The model itself is simple. Every successful franchise 
essentially draws its strength from the integrity of its brand. 
And the integrity of any brand – whether it is Baskin-Robbins 
or Jiffy Lube or Budget Blinds – rests with the uniform 
application of standards that are meant to guarantee that 
customers receive the same level of quality in the goods and 
services at all outlets of a given franchise, no matter where 
the outlets are located or who owns the outlets.

While consumers in the United States and throughout the 
world have benefited from the bounty of goods and services 
that franchises provide, they are hardly the only beneficiaries. 
For would-be entrepreneurs, the franchise model offers an 
opportunity to go into business without many of the pitfalls 
associated with starting a business.

Consider a person who is thinking about getting into the 
restaurant business but has almost no experience in the food 
industry. The person could open a restaurant of his or her own. 
But that would be a big gamble: investing tens of thousands 
of dollars – perhaps more – in an attempt to carve out a niche 
in a brutally competitive industry that not only requires a high 
degree of expertise but that is also unkind to newcomers.

The franchise model offers a layer of security for this 
would-be entrepreneur. Investing in a franchise like, say, 
Burger King, comes with the stability of an established 
brand that has strong name recognition as well as an equally 
strong following that helps ensure a strong customer base. 
Franchising also brings the backing of the franchisor’s 
corporate leadership, veterans of the food industry who 
may provide advertising support, training, customer service 
advice, or new technologies that are helpful to the success of 
a small business.

The success of franchising has had major social implications 
as well. Franchising has served as a stepping stone to small 
business ownership for legions of Americans, including African 
Americans, Hispanics and other racial and ethnic minorities. 

IFA members express concerns directly with their elected officials 
as part of Public Affairs Conference.

THE BENEFIT OF HAVING YOUR OWN 

FRANCHISE, I BELIEVE, IS HAVING 

CONTROL OF YOUR OWN BUSINESS— 

YOUR OWN DESTINY, SO TO SPEAK.
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But if the NLRB has its way, the independence that has 
enabled small-business owners like Mr. Phillips to flourish 
may come to an abrupt end—along with their ability to run 
businesses that employ and serve people throughout their 
communities.

Labor leaders, chiefly those representing the SEIU, have 
been pushing the federal government to classify franchisors 
as joint employers of the workers who report to local franchise 
owners—even though  franchisors have no say in the hiring or 
management of these workers.

Experts in and out of the industry say that the argument 
by SEIU and its allies is a stretch. These experts note that 
the business standards set by franchisors are in place strictly 
to preserve the integrity of a company brand – not to 
intrude on the day-to-day operations of franchisees, who are 
independent small-business owners.

Indeed, brand standards are precisely what 
help distinguish a franchise, because they 
establish uniform dress codes, limit sales to 
specific goods and services, set prices and 
impose other requirements that set a given 
brand apart from others. By contrast, local 
independent franchisees are the ones making 
decisions about hiring and firing, salaries, work 
schedules and benefits.

Many industry insiders contend that SEIU 
actually has a hidden motive in its campaign 
to redefine joint employer standards: setting 
the stage for unionizing workers nationwide 
in a desperate effort to reverse a decades-old 
decline in union membership. Only about 6 
percent of private sector workers are union 
members, down from more than 20 percent 30 
years ago, a trend that has deprived unions of much-needed 
initiation fees and union dues.

“Labor leaders argue that their campaign is about 
improving the lives of workers,” said Steve Caldeira, president 
and CEO of the International Franchise Association, a trade 
group representing more than 1,200 franchises. “Nothing 
could be further from the truth. This is a brazenly self-serving 
and cynical attempt by union leaders to expand their 
membership and fill their financial coffers. And the sad truth 
is that small businesses and the people they employ will suffer 
greatly if these bosses get their way.” 

Nevertheless, the unions scored a major victory in 
December when Richard F. Griffin, Jr., the general counsel 
of the NLRB issued complaints against McDonald’s. The 
complaints named the franchisor as a joint employer and 
allege that the brand company be held liable for the actions of 
several local franchisees, independent owner-operators who 
are accused of taking retaliatory actions against employees 
after the employees organized local strikes.

The decision by Mr. Griffin—whose ties to organized labor 
date back to his time as general counsel for the International 
Union of Operating Engineers and as a board member for the 
AFL-CIO Lawyers Coordinating Committee—was a radical 

departure from decades-old precedent set by the NLRB and 
the courts consistently rejecting the notion that franchisors 
are joint employers.

Now, the industry has been plunged into substantial 
uncertainty, as franchisors and franchisees face the very real 
prospect of seeing the economic model that served them so 
well dismantled by unelected Washington bureaucrats.

Many predict that entrepreneurs who either own franchise 
stores or are thinking about opening such stores will 
abandon the franchising model altogether. That is because 
the proposed joint-employer standard, if upheld, will almost 
certainly force major brands to assert control over the daily 
operations of have been independently operated businesses.

“The decision by the general counsel at the NLRB leaves 
franchise business owners like me uncertain about our future,” 
said Matthew Patinkin, a franchisee who owns and operates 
Auntie Anne’s Pretzel stores around the country. 

“If the NLRB ruling is implemented, it will 
radically change how franchise businesses like 
mine operate in every sector you can think of 
– not just in the food industry but also in home 
health care, hotels, auto repair, print companies, 
and so many more,” Mr. Patinkin continued. 
“There are literally hundreds of thousands of 
local, independent business owners like me who 
will lose their ability to make key decisions and 
run their businesses the way they need to – and, I 
might add, have successfully done for decades.” 

The ramifications, experts say, will also be felt 
on Main Streets across the country, where locally 
owned franchise outlets will either close entirely 
or be replaced by corporate-owned operations 
that simply do not have the community ties that 
local owners have.

“Millions of jobs and the livelihoods of 
hundreds of thousands of independent franchise small 
businesses are now at risk,” Caldeira said.  “For the sake of 
the U.S. economy and communities across the country, we 
cannot allow that to happen.”

 In the meantime, franchise owners and the communities 
they serve will face months, if not years, of uncertainty that 
will likely dampen the energy and entrepreneurial spirit of an 
industry that is vital to the economy. 

“The last thing this economy needs is decisions like this 
which merely serve to stall job growth and diminish much 
needed capital investment,” said David French, the National 
Retail Federation’s senior vice president for government 
relations.

“When a government agency unilaterally decides to 
unravel the long established and successful business relation-
ships between franchisees and franchisors,” he continued, 
“the entire business community reacts.”  n

Ray Hernandez works with the Coalition to Save Local Businesses 
(CSLB). CSLB is a diverse group of local small business owners, 
industry leaders, and other individuals committed to preserving the 
current joint employer standard. Please visit SaveLocalBusinesses.com  
for more information.
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BY MATTHEW HALLER

Franchise Action Network 
Volunteers Fight to Preserve 

Joint Employer Standards

S P E C I A L  E D I T I O N  F E A T U R E

Rep. Frank Guinta (R-NH-1)(right) discusses the impact of joint employer standards with 
Debra Desrosiers, a Visiting Angels franchisee (middle), and Steve Duprey, a Choice 
Hotel franchisee in Concord (left), at Debra’s franchise location in Auburn, NH.

Since its creation in June of 2014, the Franchise Action 
Network (FAN) has been at the forefront of many IFA 
initiatives to protect and enhance the franchise model. 

The Franchise Action Network is a nationwide grassroots 
advocacy network designed to quickly respond to threats 
against franchising at all levels of government. FANs have been 
active in efforts to oppose threats to the franchise model in 
California and Chicago. Now, the network is making opposition 
to changes in joint employer standards a key priority– hosting 
events in Virginia, New Hampshire and Houston, with more on 
the way.

Last year, National Labor Relations Board (NLRB) General 
Counsel Richard Griffin went against nearly 40 years of estab-
lished law and recommended that a franchisor should be 
considered as a joint employer with its franchisees, despite 
the fact that the latter has no control of the former’s “essential 
employment practices.” The NLRB later reaffirmed that 
unorthodox interpretation of joint employment, issuing several 

formal complaints that named a franchisor as a joint employer 
with its franchisees. If formally adopted, this new standard could 
dramatically undermine the franchise relationship—forcing 
franchisors to either reduce support to their franchise networks 
or strip away the franchisee independence that has made the 
model so successful. 

IFA has led the business community’s opposition to any 
changes to joint employer standards, forming a broad coalition 
of like-minded organizations to demand accountability from 
the NLRB and educate lawmakers on the implications of its 
actions. As IFA’s premier grassroots engagement campaign, 
FAN is a critical piece of the association’s ongoing strategy 
to defend the model from government overreach. Recently, 
FAN advocates hosted events with elected officials and local 
franchise small business owners in their districts to discuss the 
regulatory challenges facing businesses today. 

(Continued on page 8)
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(Continued from page 7)

The first of these events, held at a Visiting Angels location 
in Auburn, NH, featured a discussion with Representative Frank 
Guinta (R-NH-1) and members of the local franchise community. 
Guinta was very receptive to the small business owners’ 
concerns about the NLRB’s overreach, saying “It certainly would 
have a negative impact. It really would take away the authority 
of the small business owner here in the state of New Hampshire 
to run their business.” Another, similar event was held with 
Congresswoman Barbara Comstock (R-VA-10) at an Applebee’s 
location in Sterling, VA. Comstock echoed Guinta’s concerns, 
and pledged to fight obstacles to small business growth.

 Last month, IFA President & CEO Steve Caldeira and FAN 
representatives joined with the Houston Black Chamber of 
Commerce and the city’s chapter of the NAACP to discuss 
the difficulties minority business owners face in the current 
regulatory climate. Franchising has typically provided more 

opportunities for entrepreneurship for minorities than other 
business models. Radically changing joint employer standards 
has the potential to disproportionately harm these business 
owners, along with many other traditionally underrepresented 
constituencies in the small business community that thrive in 
franchising, including women and military veterans.

FAN hopes to build on the successes of these events, 
with a slew of new roundtables and education sessions being 
planned across the country. Matt Haller, Senior Vice President 
of Communications and Public Affairs at IFA, said of the group’s 
importance:

It’s sometimes difficult for elected officials on both 
sides of the aisle to see the direct impact that the NLRB 
decisions have on small business owners, especially with 
a complicated issue like joint employer. FAN gives us an 
opportunity to put a human face on the impact of this 
irresponsible change. The personal story of a franchise 
small business owner, struggling to make ends meet 
due to new regulations, can be a vital reality-check for 
lawmakers who often have to compress policies down to 
simple talking points.  n

As IFA pursues all options in its fight against NLRB overreach on 
joint employer standards, FAN will remain the centerpiece of IFA’s 
grassroots advocacy efforts. You can join FAN by visiting www.
franchiseactionnetwork.com. If you would like to host an event, 
please contact IFA’s Erica Farage at efarage@franchise.org or 
Christopher Krueger at ckrueger@franchise.org.

Matthew Haller is Senior Vice President of 
Communications & Public Affairs at the 
International Franchise Association.

IFA staff and Franchise Action Network volunteers 
meet with Rep. Barbara Comstock (R-VA-10) at a 
franchise location in her district.
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As IFA moves forward to protect the franchise business  
   model from the NLRB’s regulatory overreach, the voice  
  of franchisees in policy debates remains more 

important than ever. First-hand accounts from these small 
business owners have played a critical role in opposing many 
threats to the model in the past. In an effort to further engage 
franchisees, IFA has joined with labor law experts at Littler’s 
Workplace Policy Institute and ADP to launch the “Franchise 
Labor & Workforce Hub” (labor.franchise.org), a one-stop 
resource to help franchisees make sense of complex labor law 
requirements.

The Franchise Labor & Workforce Hub provides a number of 
resources designed specifically to help franchisees in the fight to 
preserve the franchise model. Aside from the latest legal devel-
opments on the joint employer issue, it also features materials 
that franchisees can distribute to their managers and supervisors 
to help them better understand their rights, responsibilities and 
legal restrictions in a number of scenarios. Recent protests have 
made it clear that labor groups view efforts to label franchisors 
and franchisees joint employers as part of a much larger effort 
to expand union membership. Among others, the website 
features pieces including Union Organizing 101, Prohibitions on 
Employers During Union Campaigns, and Key Excerpts from the 
National Labor Relations Act. Knowing your rights and duties in 
these situations could mean the difference between protecting 
your employees and facing years of expensive litigation. 

Franchisors and franchisees are independent businesses, each 
playing to its own unique strengths to build a strong franchise 
network together. As protector of brand integrity, franchisors 
excel at establishing best practices, conducting market research 
and coordinating advertising campaigns. Franchisees, as owners 
of the individual franchise locations, are ideally suited to manage 
their establishment’s employment practices, including payroll, 
scheduling, and hiring. Given that franchisors are typically larger, 

IFA Launches New  
Labor & Workforce Hub  

for Franchisees
BY MICHAEL LAYMAN 

they more often have the resources to employ independent 
government relations professionals, while franchisees are often 
forced to be their own advocates during policy debates. The 
Franchise Labor & Workforce Hub was created to provide 
these small business owners with the information they need 
to empower themselves and play an active role in ongoing 
opposition to joint employer changes.

IFA Senior Vice President of Communications & Public 
Affairs Matt Haller urged all small business owners to visit the 
portal and better inform themselves on the issues affecting 
their businesses, saying:

“The franchise community covers a massive range of 
brands and industry categories, all of which are threatened by 
the National Labor Relations Board’s attempted redefinition 
of joint employer standards. Labor groups, facing declining 
membership and revenue, are increasingly aggressive in their 
attempt to unionize the employees of franchise locations. The 
Franchise Labor & Workforce Hub provides small business 
owners with the knowledge they need to better protect their 
businesses from these threats.”

As IFA and other leading business groups mobilize against 
any attempts to compromise the franchise relationship, it’s 
critical that the individual small business owners who make the 
franchise model such a success remain active in the debate. n

Visit labor.franchise.org to learn more about the regulatory issues 
facing your business, and visit www.franchiseactionnetwork.com to 
join IFA’s grassroots efforts to preserve franchising.

Michael Layman is Vice President of Regulatory 
Affairs at the International Franchise Association.
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BY DIANNE LAROCCA AND ERIK WULFF

Ever since the post-WWII boom era, franchising has 
flourished throughout the U.S. and indeed the world.  
Many types of businesses have adopted this model of 

expansion that allows the capital and human resources of local 
entrepreneurs to fuel expansion, giving these entrepreneurs the 
opportunity to participate in the American Dream by owning 
their own businesses.

But there have been bumps in the road as the franchising 
model has come under legal scrutiny and stress. In the 60’s and 
70’s the anti-trust laws assailed the structure of many franchise 
programs; in the 70’s and 80’s, franchise disclosure laws were 
enacted; in the 90’s, the prospects of Federal franchise legis-
lation caused significant concern. Now the attack comes from 
another quarter: the employment relations franchisees have 
with their employees.

Historically, franchisors have succeeded in defeating “joint 
employer” challenges because they have demonstrated 
that their franchisees are the ones who exercise control over 
their employees’ wages, hours, and terms and conditions of 
employment, not the franchisor. However, as the National 

Labor Relations Board’s (NLRB) Office of the General Counsel’s 
recent issuance of complaints against McDonald’s USA LLC 
(McDonald’s) illustrates, others look at things differently. The 
NLRB, the U.S. Department of Labor, other federal agencies, the 
U.S. Congress, state attorneys general, private litigants, NGOs, 
and organized labor are subjecting the relationships between 
franchisors and franchisees to microscopic scrutiny, and arguing 
that standards included in franchise agreements to maintain and 
improve brand value and/or systems and practices established 
to achieve reliable, predictable products and services, create 
labor and employment liability for the actual employers—the 
franchisees, and the alleged joint employers—the franchisors.

In late December, the NLRB General Counsel (GC) issued 
13 complaints against McDonald’s and some McDonald’s 
franchisees as joint employers responsible for alleged 
unfair labor practices. While the complaints do not specify 
McDonald’s involvement in the allegedly unlawful conduct, 
they indicate that merely “possessing” control over labor 
relations policies of a franchisee is sufficient to establish a 
joint employment relationship. 

Under Attack: 
Franchising Model  

 

The Joint Employer Threat
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That the NLRB would be looking to expand the definition of 
who is an employer in the franchise context through issuance 
of complaints was not a surprise. A few months earlier, in an 
amicus brief submitted in a case captioned Browning Ferris 
Industries of California, Inc., the GC argued that the time has 
come for the NLRB to alter the standard it uses when deter-
mining whether two seemingly separate and independent 
employers will be determined joint employers. Even though 
Browning-Ferris does not concern a franchise relationship, in its 
brief, the GC asserted, “franchisors typically dictate the terms 
of franchise agreements and ‘can exert significant control over 
the day-to-day operations of their franchisees.’” However, the 
GC also argued, in a footnote, that the NLRB should “continue 
to exempt franchisors from joint-employer status to the extent 
that their indirect control over employee working conditions is 
related to their legitimate interest in protecting the quality of 
their product or brand.” 

It is not only the NLRB that is subjecting 
who is an employer to scrutiny. David Weil 
is the current Wage and Hour Administrator 
for the U.S. Department of Labor (DOL). 
According to Dr. Weil, fissuring in the 
franchise industry began when companies 
began to recognize the competitive 
advantage arising from creating a distinctive 

brand (for example, creating a loyal customer base that is more 
willing to pay a premium for the brand’s products) but also the 
savings that could occur through a franchise relationship, either 
because labor was not one of the company’s core compe-
tencies or the franchise relationship permitted the company 
to reduce labor costs by shifting them onto a franchisee. As a 
result, according to Dr. Weil, there becomes a fissure, or split, 
in the employment relationship that makes workers vulnerable 
to abuses: To protect workers from these abuses, Dr. Weil 
argues that the laws must hold the franchisors at the top of the 
pyramid liable, jointly liable, or vicariously liable for labor and 
employment liabilities of their franchisees. 

In light of the joint employer issues, franchisors should 
consider making changes in their franchise agreements to 
prepare for the challenge. This includes:
• Confirming that the relationship between the franchisor 

and franchisee is defined as an independent contractor 
relationship

• Reviewing any provisions that reference the franchisee’s 
employees and removing any controls the franchisor 
exercises over them, including the ability to hire, fire, 
direct and control the franchisee’s employees; establish 
employment policies for the franchisee’s employees; and 
issue paychecks to the franchisee’s employees

• Reviewing other provisions that grant the franchisor control, 
even if outside the labor and employment context, and 
evaluate whether such controls can be reduced while still 
protecting the quality of the brand and/or product

• Confirming that the indemnification provisions contained 
in the agreement cover issues relating to joint employer 
liability

• Confirming that the agreement includes a provision 
requiring the franchisee to comply with all federal, state, 
and local laws and a means to enforce compliance, e.g., 
audits.

Separate from the franchise agreements, franchisors should 
consider:
• Bringing “company-owned” outlets into material 

compliance with labor, employment and other laws
• Directing field representatives to refrain from directing 

franchisees in labor and employment matters while 
offering recommendations and “company-owned” outlets 
as examples

• Maintaining a list of professional employer organizations 
(PEOs) to which franchisees can delegate employment-re-
lated responsibilities and direct inquiries

• Requiring franchisees to maintain a separate identity 
externally, e.g. through signage, and internally, e.g., employ-
ment-related materials

• Reviewing technology that the franchisor requires its 
franchisees to use and disable any features that enable 
the franchisor to exercise indirect control over employee 
working conditions beyond what is arguably necessary 
to protect the quality of the brand and/pr product, e.g., 
scheduling.

Only time will tell how broadly the NLRB, the DOL, and other 
government agencies charged with enforcing the country’s 
labor and employment laws will seek to expand the definition 
of employer. And it remains far from certain that the courts 
will embrace these new theories, and for that matter whether 
Congress may weigh in. But given the current uncertainties 
and the dire consequences if these new theories are adopted, 
franchisors are well advised to take precautionary measures 
sooner rather than later. n

Dianne LaRocca is an Associate 
and Erick Wulff is a Partner at 
DLA Piper.

Dianne LaRocca Erik Wulff

Dr. David Weil
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T he National Labor Relations Board (NLRB) 
is poised to overturn decades of settled law 
in its effort to rewrite contractual relation-

ships between independent businesses, including 
between franchisors and franchisees. This new 
standard will have profound effects on small and 
large businesses across the country and a potentially 
devastating effect on franchisees and franchisors. 

The franchise model relies on the principle 
that franchisees are independent small businesses 
whose owners personally invest in the business, 
manage, hire, and fire their employees, and either 
make a profit or suffer a loss as a result of their endeavors. The 
franchisor does not invest in the franchisee’s business, does 
not supervise, direct, or control the day-to-day operations, 
and does not inspect the franchisee’s operation to ensure it 
comports with applicable laws. The franchisee and franchisor 
merely share a brand. The only control the franchisor exerts 
is through the contractual obligations it imposes to maintain 
brand standards and ensure some consistency in the delivery 
of branded services and products. This model has resulted in 
an economy-leading job creation rate and an increase in small 
business ownership due to its ability to harness individual entre-
preneurial spirit and channel it with proven, branded products 
and delivery systems. 

If the NLRB overturns precedent and adopts this new 
standard, franchising companies will not be incentivized 
to offer franchise opportunities, jobs creation in these 
industries will decline, and communities will suffer when 

Richard Griffin—How a 
Partisan Lawyer Can Get It  

So Very Wrong
BY MICHAEL SEID

S P E C I A L  E D I T I O N  F E A T U R E

existing franchised businesses close their 
doors. Further, under the Browning Ferris case,  
the economic effect of the NLRB’s decision could 
stretch beyond franchisees to any business that 
uses contracted labor. The beneficiary of the 
NLRB’s actions will be the labor unions who will 
then be able to recruit and organize the millions 
of workers employed by independent franchise 
owners and the trial bar. 

Richard Griffin, Jr., the NLRB’s General Counsel 
has recommended that McDonald’s be considered 
a “joint employer” with its franchisees, and on 

December 19th, scheduled three consolidated hearings to be 
held in front of an administrative law judges starting on March 
30, 2015. According to the announcement, Mr. Griffin alleges 
that McDonald’s and its franchisees jointly participated in 
actions including “discriminatory discipline, reduction in hours 
and other coercive conduct directed at employees in response 
to union and protected concerted activity including threats, 
surveillance, interrogation, promises of benefit and overbroad 
restrictions on communication with union representatives or 
with other employees about unions and the employees terms 
and conditions of employment.” He claims that McDonald’s, 
“engages in sufficient control over its franchisees’ operations, 
beyond protection of the brand” to make it a joint-employer 
with its franchisees and is therefore responsible for the labor 
law violations of those independent business owners. 

Despite what he has publicly stated, the standard that 
Griffin is proposing does not return to the definition of 

Richard F. Griffin, Jr.



licensor obligations that it has no contractual right to exercise 
as it relates to how its licensees operate their independent 
businesses on a day-to-day basis.

In his McDonald’s analysis, Mr. Griffin’s position rests 
primarily on the fact that McDonald’s provides a system that 
protects its intellectual property and included in that system 
is information it provides to its franchisees electronically. In a 
speech to law students at West Virginia University, Mr. Griffin 
lamented that there are “all kinds of ways that franchisors in real 
time can keep track of everything happening at the franchisee 
level.” The software in question includes recommended 
scheduling of staff based on transactions at franchisee’s 
restaurants and according to Griffin “goes beyond protection 
of the brand.“ While the information is robust and based on 
the actual transactions at the franchisee’s restaurant, there is 
seemingly little difference in this type of information being 
provided to franchisees than has historically been provided 
by all franchisors in their written operations manuals. The only 
appreciable difference is that the information is robust and is 
based on the actual business of the franchisee, which is made 
possible today due to the capabilities of modern IT systems, 
computers, and methods of communication.

Software is not a decision-making mechanism and is merely 
a tool to be used by the franchisee if it is helpful to better 
schedule and utilize its labor to improve unit profitability. 
Franchisees are free to disregard the information and make a 
different decision on staffing. However, according to Mr. Griffin, 
the mere providing of this type of beneficial information should 
be considered direct control by franchisors over the labor 
practices of its franchisees and sufficient to make them a “joint 
employer” of its franchisee’s employees. 

What is most troubling in Mr. Griffin’s position is the purpose 
of providing this type of information to franchisees, whether in 
printed operations manuals or through electronic systems, is 
the same—it enables franchisees to make better independent 
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joint-employment in place prior to 1984 and is unusual, as he 
has apparently taken the position that settled law, which is the 
position that the NLRB has adopted and upon which businesses 
have relied for decades in defining joint employment, should 
not only be ignored, but new, never employed standards 
instead be adopted.

Licensors are granted under Federal Law protection of their 
intellectual property (their brand) but commensurate with that 
protection are obligations that they must also protect that 
property. McDonald’s, according to Brandz in its Top 100 Most 
Valuable Global Brands 20141 is listed as the fifth most valuable 
brand in the world. For the NLRB to begin a process of defining 
what is required for any brand to protect its marks is certainly 
outside the scope of its regulatory authority as that rests with 
the Department of Commerce and not the Department of 
Labor and is not something an unelected administrative official 
in the NLRB is empowered to do.

The methods included in the McDonald’s contract with its 
franchisees, while routine and standard franchise agreement 
faire, are necessary and sufficient to serve McDonald’s’ federal 
brand protection obligations and purpose. In licensing its intel-
lectual property to franchisees, McDonald’s is not involved in 
setting for its franchisees any human resource standards. Only 
the franchisee has the right to employ staff in their businesses 
and only the franchisee has the right to set their human resource 
policies or to make any employment related decisions. 

The complaint further alleges that the NLRB “have been 
engaged in efforts to settle the matter with the parties.” 
Absent from the complaint is Mr. Griffin’s legal analysis on 
how McDonald’s, as the licensor, would even have the right 
to negotiate anything with the NLRB or its surrogates in 
labor unions related to the human resource practices of its 
franchisees, who are independent business owners. Those 
rights are contractual absent in franchise agreements and 
any negotiations that franchisors might choose to enter into 
would likely not be legally binding on any of its independent 
franchisees. As elsewhere, Mr. Griffin is seeking to impose on a 
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business decisions in the management of their businesses. 
However, it does not change the fact that only the franchisee 
has the contractual right to make scheduling or other human 
resource decisions at their businesses.

Should the new Griffin standard that neither comports to 
current law or the standard employed by the NLRB prior to 
1984, be accepted, the sole beneficiary of his redefinition of the 
franchise relationship and the de-construction of franchising 
will be the recruiting efforts of commercial unions like the 
SEIU. Perhaps this intended result is not surprising given Mr. 
Griffin’s public statements and employment history2 as the 
de-construction of franchising will make it easier for unions to 
organize and recruit franchisee’s employees.

The NLRB does not have the authority to unilaterally make the 
changes related to either how franchisors protect their brand or 
to impose obligations on the licensor and licensee to allow the 
franchisor to set human resource policies for the franchisee; that 
authority, if it exists would rest with Congress. In addition to the 
NLRB’s lack of power to unilaterally change the law, they appar-
ently have not considered the economic damage to franchisors, 
franchisees, suppliers, consumers, and the economy as a whole. 
General Counsel Griffin has not identified any benefits other 
than those reaped by labor unions. Rarely has an administrative 
agency unilaterally decided that precedent, court decisions, 
federal statutes, and clearly enacted and settled law should be 
ignored and dismantled. When creating the NLRB, Congress 
did not contemplate the agency would have the power to seize 
and change core definitions as Mr. Griffin has done, including 

selectively imposing restrictions on how a company meets its 
obligations under the Lanham Act nor is there precedent for 
unelected officials taking such a unilateral action.

The FTC Rule and the Lanham Act creates the basis for 
franchise systems to achieve uniformity from one branded 
location to another and to evolve the system’s consumer 
offering. These brand standards are meant to protect the 
franchisor, franchisees and consumers but it is the licensee—the 
franchisee—who is responsible at the local level for meeting 
the system’s brand standards. The current legal standard in the 
United States is co-employment only exists if both companies 
control the hours and wages of employees and also determine 
the conditions of their employment. For example, in the 
franchise context, a franchisor could be considered a joint-em-
ployer with its franchisees if it is responsible for its franchisees’ 
human resource policies, which goes far beyond a franchisor’s 
traditional role of merely protecting the brand. According to 
General Counsel Griffin, the standard employed by the NLRB 
since 1984 was that the franchisor needed to have “Direct and 
immediate impact on substantial conditions of employment 
and it has to be actual—it can’t be potential” to be considered 
a joint-employer but he admits that even under the pre-1984 
standard franchisors were not considered joint-employers with 
their franchisees.

Mr. Griffin understands the frailty of his position and 
acknowledges the NLRB would face significant legal obstacles 
in applying his new standard to the franchisor-franchisee 
relationship because “We have a problem legally for our theory”. 

If adopted, the new Griffin standard would be a radical 
change in the definition of an independent licensing relationship 
and would ignore decades of precedent in the United States, 
including those employed by the NLRB prior to 1984. The 
resulting relationship would be akin to the forced creation of 
a joint venture/agency relationship. The standard would strip 
from both franchisors and franchisees their investment-backed 
expectations and would create significant ambiguities in the 
relationship. It also would change how the Lanham Act and its 
requirements that licensors (not just in franchising) police their 
brands for the benefit of consumers are interpreted. n
 
1 ht tps: //w w w.mi l lwardbrown.com/brandz /2014/ Top10 0/

Docs/2014_BrandZ_Top100_Chart.pdf 

2 Prior to serving as General Counsel to the NLRB, Mr. Griffin served 
as General Counsel for the International Union of Operating 
Employees (IUOE) and was also on the Board of Directors for the 
AFL-CIO Lawyers Coordinating Committee. A federal complaint 
was filed against Mr. Griffin personally in October of 2013, claiming 
that while he was the General Counsel of the IUOE, he and others 
participated in a “scheme to defraud [the local] out of revenue, 
cost savings and membership,” by means of kickbacks, bribery, 
violent threats and extortion.”  [http://www.wsj.com/articles/SB100
01424127887324081704578231960669011712] His appointment by 
President Obama as General Counsel to the NLRB surprised many 
on Capitol Hill due to the history of corruption within the IUOE as 
detailed in the federal complaint.

Michael Seid, CFE, is Managing Director at  
MSA Worldwide and CFWshops. He is a member 
of the 2015 IFA board of directors. Find him  
at mseid@msaworldwide.com or visit  
www.msaworldwide.com.
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Recent developments surrounding the National Labor 
Relations Board’s (NLRB) actions against McDonald’s Corp. 
highlight the economic costs of uncertainty for specific 

stakeholders, the franchise model and the economy generally.
In July 2014, the NLRB named McDonald’s as a joint employer 

in 43 cases, many of which alleged that the restaurant 
corporation and certain franchisees violated the rights 
of workers during protests to increase wages and 
improve working conditions. In December 2014, the 
NLRB issued 13 formal complaints against McDonald’s, 
claiming that the company “engages in sufficient control 
over its franchisees’ operations, beyond protection of 
the brand, to make it a putative joint employer with its 
franchisees, sharing liability for violations.”

Few franchisors expect McDonald’s to back down on these 
complaints, but the NLRB’s decision has generated concern in 
the industry. Both franchisors and franchisees face the question 
as to how these complaints and the potential outcomes affect 
their businesses specifically and their industry as a whole.

We examine the possible impacts on franchisors in both the 
short- and long-run. In the short-run, franchisors first have to 
address the uncertainty of the situation. The legal framework 
for resolution of these complaints, potential timing of the 
actions of the parties, speculation as to the outcomes and 
ongoing updates as events actually unfold are all areas of focus 
for attorneys, journalists and other stakeholders. Franchisors, 
franchisees and the public will look to them for that expertise 
and input as the matters progress. From an economic and 
business valuation perspective, we suggest a thoughtful 
consideration of the uncertainty regarding what will come since 
this uncertainty is itself a cost of doing business.

How Changes in Joint Employer 
Liability Could Impact 

Franchisors & Franchisees:  
An Economic Perspective

BY JAMES D. WOODS, PH.D. AND CHRIS JOHNSON, CVA, CFE

S P E C I A L  E D I T I O N  F E A T U R E

(Continued on page 16)
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To create a level playing field, improve the reliability of 
shared business information and/or clarify which actors will 
bear costs in the event of disputes, there is often a period when 
changes are proposed while stakeholders pursue legal, political, 
financial hedging or other strategies to resolve and manage the 
uncertainty. Thus significant resources can be spent on activ-
ities other than investing to grow businesses, serving clients 
or addressing specific social issues. A range of factors—from 
the extent of McDonald’s resources to the possible impact of 
broader political outcomes on the NLRB—suggest that this 
period of uncertainty may last for a prolonged time.

During this period of uncertainty in the short-run, franchisors 
will face challenges addressing the “joint employer” concept. 
Fundamental to the reinterpretation of a franchisor as “joint 
employer” is the simple question: who employs franchisees’ 
employees? Under most current franchise arrangements, the 
franchisee—as an independent business owner—holds the 
costs and control for acquiring and managing employees. The 
franchisee is also responsible for handling compliance with 
labor and human resource regulations, as well as liability for 
employee-related lawsuits (and related insurance outlays).

Many argue that this arrangement provides necessary distri-
bution of overhead and business risks for the franchise model 
to function and prosper. This distribution of overhead or “cost 
sharing” can influence more start-up businesses to consider 
franchising, since they can spread start-up and labor-related 
costs across investors (i.e., franchisees). For larger and more 
established franchisors, the known limitations on overhead 
costs inherent to licensing arrangements allow them to invest 
more capital into expansion, marketing and R&D.

Under a different paradigm, there would be less “cost 
sharing” between the franchisor and franchisee as the overhead 
costs associated with franchisee oversight, employment 
issues and compliance would likely increase for franchisors. 
Additionally, a new direct liability for franchisees’ employees 
would increase franchisors’ exposure to employee-related 
lawsuits filed against franchisees. The insurance and possible 
future litigation costs incurred by franchisors to address this 
collection of risks may be significant. Whether this change will 
occur, the extent of the change, the standards and fact patterns 
used to determine “joint employer” status and the unknown 
timing are all drivers of uncertainty.

For franchisors, a major question is whether absorbing 
these new costs would be financially viable. In the short-
run, it is unclear whether the parties would or could agree 
to change existing contracts. If franchisors face uncertainty 
regarding more responsibility for the franchisees’ employees, 
franchisors may seek to recoup their expected increased costs 
through increased royalties and other measures. In cases where 

franchisees do not agree to increases in costs passed down from 
franchisors and decreased day-to-day control of operations, 
many franchisors could be faced with a decision to buy back 
or shut down locations. Attempts to change contract terms 
unilaterally could result in expensive litigation. Alternatively, 
franchisors could absorb additional costs until existing contracts 
expire. But that approach could strain the financial resources of 
smaller and mid-sized franchisors. 

In the long-term, franchisors may be faced with additional 
management costs and insurance premiums. It is unclear 
whether franchisors would be able to cover these costs with the 
available revenue generated from franchisees.

This decrease in independence in the long-run could 
also affect franchise valuations, since potential buyers may 
place a lower value on franchisee opportunities if ownership 
involves less day-to-day autonomy. Not only may valuations of 
franchisees and franchisors decrease due to increased costs, 
but the current uncertainty about future operations may also 
introduce a need for higher discount rates regarding future 
income. These factors could combine to produce a chilling 
effect on the industry as a whole: prohibiting or dissuading 
prospective franchisees from buying into the model; prompting 
current franchisees to opt out; and/or discouraging start-up 
businesses from adopting the franchise model from the outset.

While it is unknown how the story will unfold, it is clear that 
the complaints raised against McDonald’s could have significant 
implications in the franchising space. Uncertainty within the 
industry could produce far-reaching consequences, extending 
well beyond these businesses, their employees, their suppliers 
and their customers.

As the debate continues, franchisors and franchisees will 
be well served by carefully examining the range of potential 
economic impacts and the ramifications of uncertainty before 
undertaking significant investments, transactions or other 
important business activities. n

James D. Woods, PhD, is a Principal in the 
Houston office of BDO Consulting, a division of 
BDO USA, LLP. Dr. Woods focuses on helping 
clients with issues relating to the value of 
intellectual property, including: expert testimony 
as to patent, trademark, trade secret and 

copyright infringement; royalty investigations; and intellectual asset 
management. He also assists clients with economic impact studies 
relating to major events, policy changes and corporate initiatives. 
Dr. Woods is a member of the Licensing Executives Society and the 
Association of Certified Fraud Examiners.

Chris Johnson, CVA, CFE, is a Director in the 
Houston office of BDO Consulting, a division of 
BDO USA, LLP. Mr. Johnson’s practice includes 
economic impact analyses estimating the effect of 
major stimulus initiatives, corporate relocations 
and events on regional economies. He also assists 

clients with analysis of class certification in class action lawsuits, 
intellectual property damages, and complex valuation issues using 
methodologies such as Monte Carlo analysis and lattice models. 
Mr. Johnson is a member of the National Association of Certified 
Valuation Analysts, Licensing Executives Society and Association of 
Certified Fraud Examiners.

IN THE LONG-TERM, FRANCHISORS 
MAY BE FACED WITH ADDITIONAL 
MANAGEMENT COSTS AND 
INSURANCE PREMIUMS.
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BY MICHAEL J. LOTITIO AND MISSY PARRY 

On December 19, 2014, the General Counsel of the  
National Labor Relations Board filed thirteen complaints 
against McDonald’s USA, LLC and numerous 

McDonald’s franchisees. The General Counsel named the 
franchisor, McDonald’s USA, as a joint employer for alleged 
unfair labor practices of various local franchisees. The General 
Counsel’s decision is not limited to McDonald’s. Naming the 
franchisor and franchisees under a “joint-employer” theory 
threatens the franchise industry as a whole.

According to the “McDonald’s Fact Sheet” issued by the 
National Labor Relations Board, between November 2012 and 
December 19, 2014, 291 unfair labor practice charges have been 
filed against McDonald’s USA LLC and McDonald’s franchisees.  
Workers Committees, supported by the Service Employees 
International Union as part of its corporate campaign to organize 
McDonald’s workers nationwide, filed most of the charges. Of 
the 291 cases, the General Counsel found that 86 cases merited 
complaints. Eleven additional cases were “resolved” and 71 
cases remain under investigation. Given these numbers, the 
General Counsel apparently dismissed 123 cases so far, but the 
NLRB never announced the total number of dismissed charges. 

The General Counsel issued thirteen complaints involving 78 
charges. More complaints will issue on the remaining charges 
and on new charges that continue to be filed almost daily by 
Workers Committees. According to the NLRB’s website, since 
July 2014, the Workers Committees have filed over 80 additional 
charges against a host of other fast food franchises including Taco 
Bell, Subway, Wendy’s, Burger King, Panerra, Jack-in-the-Box, 
Kentucky Fried Chicken, Bojangles, Domino’s and Popeye’s.

 To address the McDonald’s charges, the NLRB consolidated 
hearings in three regional locations in the Northeast, Midwest 
and West. The initial litigation will begin on March 30, 2015 in 
New York. Subsequent hearings will be held in Chicago and Los 

A New “Fact Sheet” for 
Franchises at the NLRB

S P E C I A L  E D I T I O N  F E A T U R E

Angeles. The NLRB has not scheduled many of the complaints 
for hearings, perhaps because it hopes that additional hearings 
will be unnecessary if the joint employer issues are resolved 
during the initial litigation. 

Joint employer liability under the National Labor Relations 
Act has been well settled law for over three decades. Businesses 
are joint employers only when they share direct and immediate 
control over the essential terms and conditions of employment 
including hiring, firing, discipline, supervision and direction. 
Lareco Transportation, 269 NLRB 324 (1984); TLI, Inc. 271 NLRB 
798 (1984) enforced 772 F.2d 894 (3d Cir. 1985). Only those 
entities that are directly involved in an employee’s day-to-day 
working conditions will be held liable for any labor law violations. 

“Businesses are joint employers  

only when they share direct and  

immediate control over the  

essential terms and conditions  

of employment including hiring, 

firing, discipline, supervision  

and direction.” 
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(Continued from page 18)

The Board’s General Counsel, Richard Griffin, the former 
General Counsel for International Union of Operating Engineers 
and one of the controversial NLRB recess appointments later 
found unconstitutional by the U.S. Supreme Court, wants to 
move the joint employer analysis away from direct day-to-day 
control over employment conditions to operational control on 
a system-wide level. Mr. Griffin advocated this new approach 
in another case pending before the Board. On April 30, 
2014, the NLRB invited amicus briefs on whether to adopt a 
new joint-employer standard in Browning-Ferris Industries of 
California, Inc. The issue in that case was whether Browning-
Ferris was a joint employer with Leadpoint, a staffing services 
company, in a union representation election. In its Amicus 
brief, the General Counsel advocated adopting a new standard 
that makes an entity a joint employer “if it exercised direct or 
indirect control over working conditions, had the unexercised 
potential to control working conditions, or where ‘industrial 
realities’ otherwise made it essential to meaningful bargaining.” 
This broad standard implicates almost any affiliated entity. 

In the Browning Ferris brief, the General Counsel embraced 
the theories of David Weil’s book, “The Fissured Workplace.” 
Mr. Weil, now the Department of Labor’s Wage and Hour 
Administrator, asserts that there has been a fundamental 
restructuring of employment in many parts of the economy. 
He contends that employers have moved away from direct 
employment of employees to use separate employers who pay 
low wages, offer limited to no health care, pension or other 
benefits and provide tenuous job security. Since employees no 
longer work directly for the brand name property where they 
work, Mr. Weil believes that laws focused on ensuring basic legal 
standards and protecting workers add to the fissure by focusing 
attention on the wrong parties. He asserts that government 
enforcement efforts should focus on the top level of these 

industrial structures, rather than work-place by work-place. 
He encourages agencies to map connecting businesses and 
conduct system-wide investigations to force lead companies to 
bear more costs of “shedding” employment.

The General Counsel devoted significant time to this theory 
and franchises in his Browning Ferris brief. He described 
franchising as a relationship where an employer, the franchisor, 
inserts an intermediary, the franchisee, between it and the 
workers and designates the intermediary as the workers’ sole 
employer. Because the franchisor dictates terms of franchise 
agreement, the franchisor can exert significant control over 
day-to-day operations of their franchisees. His theory asserts that 
some franchisors effectively control wages by controlling every 
variable in the business through tracking data on sales, inventory 
and labor costs, calculating the needs of the franchisees, setting 
and policing work schedules, tracking franchisee wage reviews, 
tracking how long it takes employees to fill customer orders, 
and accepting applications through the franchisor’s system. He 
asserts that current technological advances permit franchisors 
to exert significant control over franchisees through scheduling 
and labor management programs that go beyond the protection 

of the franchisor’s product or brand. 
The General Counsel named 

McDonald’s USA as a joint employer 
in the complaints before the NLRB 
issued any decision in Browning-Ferris. 
The General Counsel cannot change 
the Board’s standard. The old joint 
employer standard continues to be 
the law until the five Board members 
make an official change. Current law, 
going back almost four decades, does 
not support joint employer liability of 
a franchisor for its franchisees labor 
relations policies. 

The Board’s 1968 decision in The 
Southland Corporation clearly held 
there was no joint employment liability 
in the franchisor industry based on 
operational control. The General 
Counsel’s “McDonald’s Fact Sheet” 
states that McDonald’s USA was listed 
as a joint employer on the grounds 
that “through its franchise relationship 

and its use of tools, resources and technology, [McDonald’s] 
engages in sufficient control over its franchisees’ operations, 
beyond protection of the brand, to make it a putative joint 
employer with its franchisees…”The General Counsel claims 
also that the franchisor’s “nationwide response” to recent fast 
food protests further justifies its inclusion as a joint employer. 
The Board, with its Democratic majority, will probably adopt 
the General Counsel’s position in Browning-Ferris. However, 
the General’s Counsel’s decision to issue complaints based 
on predictions of the Board’s decision, rather than established 
long-standing case law, is unprecedented, even at the NLRB. 

Nowhere in the 150 pages of the thirteen complaints 
does the General Counsel elaborate on McDonald’s USA’s 
alleged control over its franchisees. The 78 charges involve 

IFA Executive Vice President of Government Relations & Public Policy Robert 
Cresanti and other IFA members prepare to meet directly with lawmakers to 
discuss joint employer issue at Public Affairs Conference.
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allegations of discriminatory discipline, reductions in hours, 
discharges, and other “coercive conduct” directed at 
employees in response to union organizing activity. Each 
allegation is specific to the franchisee’s location and involves 
alleged actions by local management. The complaints provide 
only a conclusory statement that the franchisor “possessed 
and/or exercised control over the labor relations policies or 
practices” of its franchisee’s employees, and “has been a 
joint employer” of the employees. The General Counsel never 
explains the specifics of this joint employer theory. Given this 
lack of explanation, and the uncertainty about the Board’s 
current joint employer standard, the General Counsel makes 
it almost impossible for McDonald’s to defend against these 
unprecedented allegations. 

The resolution of the NLRB’s legal standard could 
take years. After the initial hearing in front of an NLRB 
Administrative Law Judge in March 2015, the parties will 
file briefs and the ALJ will issue a proposed decision. That 
procedure will be repeated in the Los Angeles and Chicago 
cases. Those decisions may be appealed to the NLRB in 
Washington D.C. The Board’s decision is subject to appeal to 
federal district court where the unfair labor practice occurred, 
or in the District of Columbia. Ultimately, the case may be 
appealed to the U.S. Supreme Court. 

During this time, franchises will face conflicting legal liability 
standards and potential destruction of a successful business 
model. In a recent opinion, the California Supreme Court 
rejected an attempt to hold franchisor Domino’s Pizza LLC 
liable in a sexual harassment case involving a franchisee. The 
opinion highlights the distinction between the operational and 
employment structure of the franchise model: 

A franchisor, which can have thousands of stores located far 
apart, imposes comprehensive and meticulous standards for 
marketing its trademarked brand and operating its franchises 
in a uniform way. To this extent, the franchisor controls the 
enterprise. However, the franchisee retains autonomy as a 
manager and employer. It is the franchisee who implements 
the operational standards on a day-to-day basis, hires and fires 
store employees, and regulates workplace behavior. Analysis 
of the franchise relationship for vicarious liability purposes 
must accommodate these contemporary realities. 

Patterson v. Domino’s Pizza LLC, 60 Cal.4th 474 (2014). 
The court held that imposition and enforcement of a uniform 
marketing and operational plan do not automatically make the 
franchisor liable for the franchisee’s employment practices. 

This contractual arrangement benefits both franchisor and 
franchisee and gives many small business owners the chance to 
own part of the American dream. Absent the burden and risk 
of running individual outlets, franchisors can expand and create 
more jobs and business ownership opportunities. Individual 
franchise owners benefit from running a business with built-in 
brand recognition and goodwill while maintaining control 
over its workplace and employment decisions. The California 
Supreme Court recognized this division of labor and liability. 
The NLRB’s General Counsel completely ignores this distinction 
by focusing completely on operational control and standard-
ization, which is required to maintain brand standards under the 
franchise model. 

HOW WILL THE NEW STANDARD IMPACT 
THE FRANCHISE BUSINESS? 

First, both parties to the franchise relationship will need 
independent legal representation if they are accused of 
unlawful behavior, which increases costs. When joint employer 
status is established, both entities may be liable for the others 
unfair labor practices, including unlawful discipline or discharge 
of employees under the National Labor Relations Act. The 
General Counsel would also be handing unions a powerful 
new tool for organizing and bargaining in the franchise sector. 
A new joint employer standard may make it easier for unions 
to organize multiple franchisees of a single franchisor. A new 
joint employer rule may impose new bargaining obligations 
on franchisors and could also give unions the right to strike or 
picket at any franchisor location, not just the location where 
the dispute arises. The NLRB standard is likely to be adopted 
by other agencies like the EEOC, the Department of Labor 
and OSHA. Faced with liability for franchisees’ employment 
decisions, franchisors may be forced to take on greater opera-
tional control of their franchises, which will undermine the 
entire business model. 

The new theory of joint-employer liability will have reper-
cussions far beyond the franchise industry. Franchise business 
supply chains, dealer networks, and staffing companies are 
just some of the entities that will suffer the economic conse-
quences from a new joint employer standard. The General 
Counsel’s new standard will compromise the stability and 
viability of many thriving business models. 

WHAT CAN FRANCHISES DO?

First, take a look at your business. Review your current 
policies to maximize a finding of two “separate” businesses. 
Companies should be proactive regarding compliance with all 
labor and employment laws through handbook reviews and 
review of wage and hour practices. Next, look outside your 
organization. Get involved in the IFA, remain current on the law, 
and speak out through trade associations or franchise groups 
to help make the case against changing the joint employer 
standard at the NLRB and Congress.  n

Michael J. Lotitio is a Shareholder and Co-Chair 
of the Workplace Policy Institute in the San 
Francisco, CA and Washington D.C. offices of 
Littler Mendelson P.C. and Labor Counsel for the 
International Franchise Association. He practices 
all aspects of traditional labor relations, 
including matters arising under the National 
Labor Relations Act. 

Missy Parry is Special Counsel in the Walnut 
Creek, CA office of Littler Mendelson P.C. and 
practices traditional labor law.

Michael J. Lotitio

Missy Parry
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BY BOB FUNK

Don’t Wait for a Ruling,  
Act Now on the  

Joint Employer Issue

S P E C I A L  E D I T I O N  F E A T U R E

Franchising has been the business model 
that has stoked the American economy. 
And coming out of the Great Recession of 

2008, no other business model has contributed 
more to the economic growth of our great nation. 
According to Franchise Times, the addition of new 
franchise locations creates jobs at an expected 
growth rate of 2.6 percent, outpacing total 
employment growth in the U.S. by 0.8 percentage 
points. And in 2014, franchising created 221,000 
new jobs.

Entrepreneur magazine reported the biggest 
concern of the franchising industry regarding the 
NLRB’s decision is that franchisors will be forced 
to share the liability, responsibility and control 
over employment issues that have traditionally 
been only the concern of franchisees, essentially 
turning franchisees and their employees into 
company employees.

Testifying on behalf of International 
Franchise Association before the U.S. House of 
Representatives Committee of Education and the 
Workforce, Catherine Monson, CEO FASTSIGNS 
International, pointed out the National Labor 

As the National Labor Relations Board (NLRB) tries to extend 
its authority in favor of unions by ruling on the definition of 

‘joint employer’ concerning franchising, the economy and job 
creation could be in for a devastating blow.

FASTSIGNS International CEO Catherine Monson and FASTSIGNS 
franchisee Clint Ehlers explain the disconnect between the NLRB’s 
actions on joint employer and established law.
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Relations Board’s recommendation that franchisors can be 
held as joint employers disregards decades of established law 
regarding the franchise model and could have devastating 
economic consequences for small businesses and employees.

The attack on franchising, in essence, could discourage 
individuals from becoming entrepreneurs. Entrepreneurs 
invest in a franchising model, because they want the support 
and training a franchise network provides, but mainly 
because they want to become business owners. Independent 
franchise owners build and control their own businesses. 
They contribute to the local communities and local economic 
development.

The return on investment is important to the local owner 
because of the capital they put into their business. Franchisees 
are 100 percent responsible for their business. They are respon-
sible for its success or failure.

HOW JOINT EMPLOYER WILL IMPACT 
OPERATIONS AND GROWTH

At this point, we don’t know how the decision is going to 
unfold.

But if NLRB’s decision to consider franchisors and 
franchisees as joint employers holds up, it could have far 
reaching implications for the franchise industry. It will 
no doubt slow growth significantly, but also damage the 
franchising model to where franchisees might as well 
become corporate stores.

“If the franchisor is forced to increase its control over 
franchisees’ employment conditions given its ultimate joint 
employer responsibility for the franchisees’ employees, the 
franchisor could face increased liability under other statutes,” 
Monson said. “The NLRB would find joint employment even 
though the franchisor plays no role in hiring, firing or directing 
the franchisee’s employees.”

In order for a business to succeed, it must have the right 
people. And, that relationship needs to be between the owner 
and his or her own staff—not with the franchisor. Franchisors do 
not have direct connection over franchisee’s employees, and 
imposing that authority creates an unnecessary and confusing 
level on the employer-employee relationship.

In our case, all of our franchisees’ employees would be 
considered employees of Express International Headquarters. 
As franchisor, we provide a system, support, and training. We 
do not manage or supervise our franchisees’ employees. And, 
we don’t want that arrangement.

As an example, if an employee of a franchisee wants time 
off, why would the franchisor be consulted as an employer? Or 
if a franchisee’s employee needs to spend money in the budget 
to improve operations locally, why would the franchisor be 
involved? This would add an unnecessary layer of management, 
thereby slowing down operations.

IMPORTANT CONSIDERATIONS YOU NEED 
TO TAKE INTO ACCOUNT

According to the Franchise Action Network, the current joint 
employer standard continues to be the law. It is up to the five 
members of the NLRB itself to make any official change. But the 
decision of the General Counsel of the NLRB to issue complaints 
against one of the country’s leading franchisors last year should 
serve as a “wake up call” for all franchise businesses.

The complaints will now go before administrative law judges 
in Manhattan, Chicago and Los Angeles, beginning March 2015, 
unless the parties reach a settlement first.

Joint employer is a terrible concept and we cannot stand 
idly by while the franchise business model is being attacked. As 
franchisors and franchisees, we need to fight against the joint 
employer status. We need to lobby collectively with elected 
officials. Your relationships with Congress, state officials and 
local officials are paramount in this fight to keep the franchise 
model the successful business model that it is today.

It is important to stay informed. Keep abreast of information 
provided by the International Franchise Association and monitor 
news stories regarding the joint employer issue. IFA has a legal 
position paper, as well as talking points entitled “The Franchise 
Model is Under Attack” available for franchisors or franchisees 
to use.

And for every franchisee, review your franchise agreement 
to be sure it expressly gives control over your employees’ terms 
and conditions of employment. 

In the meantime, I challenge you to continue franchising like 
you have been. Franchisors need to continue selling franchises 
and providing a support network for franchisees. And, 
franchisees, you need to continue creating jobs. You need to 
continue contributing to your local economies. And, together, 
we all need to continue growing our great county.  n

Bob Funk is CEO and Chairman of the Board, 
Express Employment Professionals.

FRANCHISEES ARE 100 PERCENT 

RESPONSIBLE FOR THEIR BUSINESSES. 

THEY ARE RESPONSIBLE FOR  

ITS SUCCESS OR FAILURE.



BY JEANNIE Y. HYLANT

How Joint Employer  
Will Impact the Way  

You Purchase Insurance

S P E C I A L  E D I T I O N  F E A T U R E

In December of 2014, the NLRB handed down its long-awaited 
positive determination in the McDonald’s NLRB complaints 
that in fact, McDonald’s should be held as a co-employer 

as respects labor law violations along with their franchisees. As 
we all sit on needles and pins to see how this might affect the 
franchise industry in the long term, some of us are waiting to see 
how the insurance industry will view this new development and 
how it might increase the cost of insurance for franchisees and/
or franchisors, limit the number of insurers willing to underwrite 
risk for the industry or have no effect what-so-ever.

As we now understand, some of the underpinnings of the 
NLRB decision may have franchisors limiting the amount of 
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IFA President & CEO Steve Caldeira, along with other 
senior IFA staff and members of the franchise community, 
discusses the impact of the NLRB’s challenges to joint 
employer standards with House Majority Leader Kevin 
McCarthy (R-CA-23).
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training or requirements for procedures and processes around 
human resources at the franchise level. Richard Griffin, General 
Counsel for the NLRB, has stated that the McDonald’s decision 
was based on the level of control held by the franchisor which 
changed the nature of the franchisee-franchisor relationship. 
McDonald’s requirement for the use of certain software and 
computer systems by the franchisees was an example of the 
over-reaching practices by McDonald’s. Data analytics are 
important to run any business, but there is a narrow line between 
“guidance” and “control”. Nevertheless, the distinction may be 
an important one when it comes to deciding who is to be held 
liable for a claim. 

For a moment let us examine the insurance implications 
of “co-employment”. Many in the franchise industry use 
Professional Employer Organizations to ease the burden of 
dealing, primarily, with employment related matters with their 
employees. So, the premise of co-employment may not be 
totally foreign. In the insurance world these types of employment 
claims fall into the coverage areas of Employment Practices 
Liability (wrongful termination, sexual harassment, failure to 
promote etc.), Fiduciary Liability (ERISA requirements and 
duty to employees with 401(k) or other benefit plans), Workers’ 
Compensation (lost wages and or medical expenses due to 
employees for employment related injuries) and potentially, 
health insurance. While this seems much more serious than the 
original premise of employment violations, the question is how 
or who limits the definition of ‘co-employment.’

IF SUDDENLY FRANCHISORS ARE TO BE 
CO-EMPLOYERS OF THEIR FRANCHISEES’ 
EMPLOYEES, ARE THE FLOOD GATES OPEN 
FOR ALL SORTS OF NEW LITIGATION? 

If so, who will pay those costs? Will the cost of insurance for 
both the franchisor and the franchisees increase respectively to 
pick up the new defense and potential indemnity payments that 
will be generated by the increase in litigation? Of course, we 
all understand the cost of litigation regardless of how benign 
it seems at first, can balloon quickly into thousands of dollars 
if not hundreds of thousands of dollars for defense. The real 
answer is at this point, it is too early to tell. In a quick survey of 
insurance companies about the co-employment issue and their 
reactions to it we found that many, while aware and interested, 
are going to take a wait and see attitude until something defin-
itive starts to arise out of litigation or other court rulings. We 
did, however, find some that have decided to walk away from 
the franchise industry citing the “co-employment” potential to 
be more risk than they wanted to participate in. This was the 
exception and not the rule.

By and large the insurance industry is a patient industry for 
a good reason—they do not want to hastily walk away from 
an important (large) industry like the franchise industry. As 
this issue develops over time the industry will begin, and has 
already started, to develop policy language that will allow them 
to cover the co-employment risk as presented or carve it out 
from coverage. There may be more in-depth underwriting on 
required policies and procedures of the franchise system. If it is 

to be expected that there will be increased litigation covered 
by insurance policies, you can expect premiums to increase 
along the way, but generally actuarial analysis is needed to 
justify those rates and that takes data (claims) which will take 
time to develop. Future court rulings will also be pivotal events 
that can change underwriting positions or rate determination 
by any insurer. 

WHAT SHOULD YOU DO TO HELP  
MITIGATE THE CHANCES OF BEING 
CONSIDERED A CO-EMPLOYER? 

Review your policies and procedures that you require your 
franchisees to use in the operation of their business. Ask 
yourself if it seems to be over-reaching into their independent 
business practices that allow them to be an entrepreneur. Are 
you helping them with hiring and scheduling decisions? At the 
same time, franchisors need to be cautious and defending 
good business practices should stay front and center. As an 
example, use of solid background checks in a franchise that 
provides services to children should be a requirement and use 
of a vetted supplier is a benefit to franchisees. Furthermore, 
is there a potential liability for not requiring certain policies 
and procedures of your franchisees? Management decisions 
such as these can bleed not only into the Franchisor’s Errors & 
Omissions policy but also the Directors’ and Officers’ Liability 
policy. At some point it begins to seem like a no-win situation, 
but no insurance company will want you to compromise the 
safety of your franchisees, their employees or their guests by 
reducing required procedures that instill best practices for your 
franchised business model. 

This is also a good opportunity, as you begin the FDD 
renewal process, to have a franchise insurance professional 
review your Franchise Agreement’s insurance requirements, 
especially if they have not been modified recently. Compliance 
with these requirements is essential to protect the assets of the 
franchisor and limit the distraction of dealing with a claim that 
belongs to a franchisee. If you are not requiring Employment 
Practices Liability insurance you should consider doing so no 
matter how many people the franchisee employs and seek to 
have the Franchisor included under as additional insured or 
codefendant language endorsement.

There are certainly still more questions than answers for all of 
us to provide a clear direction regarding the insurance ramifica-
tions of potential co-employment. For the near term you should 
find it is business as usual as respects to procurement and 
placement of all insurance policies. As in any industry we have 
our outliers, but do not hesitate to request a conference with 
your underwriter to educate them on your required policies and 
procedures and why they are important to protect your brand, 
your franchisees and the people they serve.  n

Jeannie Y. Hylant, CIC, is the Executive Vice 
President of the Hylant Group’s Hospitality & 
Franchise Practice Group.
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The blur of taxes, regulations and mandates out of 
Washington has created a significant roadblock to job 
creation, but a recent action by an obscure government 

agency will hurt almost 200,000 minority businesses. And those 
business owners are sounding the alarm.

The National Labor Relations Board (NLRB) would rather not 
hear it, but the panel is poised to upend a business model has 
been a proven path for enumerable minorities to pursue their 
American Dream. Late last year, the NLRB issued 13 complaints 
containing dozens of charges against the McDonald’s 
Corporation and many of its franchisees. The complaints 
hold McDonald’s jointly responsible for the labor practices 
at its franchisees’ restaurants—a significant departure from 
long-held policy that would be the death knell of franchising 
as we know it.

Starting up a business is a formidable challenge. Many 
entrepreneurs find an affordable opportunity to own a piece 
of the American Dream through franchising. The move by five 
politically connected lawyers appointed—not elected - to the 
NLRB makes the national franchisor responsible for the actions 
of one local business owner, rather than each local owner calling 
his or her own shots. This means the cost of one local mistake 
or lawsuit against one local owner may be spread across all the 
other franchisees.

The cost to comply with Washington mandates like the 
Affordable Care Act already create too many barriers to those 
who simply want to own their own piece of the American Dream. 
Now the NLRB is creating yet another barrier: fewer entre-
preneurs will risk opening a franchise if they must accept the 
national corporation as co-employers of their staff. Franchisors 
would also likely favor large established operators or expanding 
with corporate locations over the budding entrepreneur to 
avoid running afoul of Washington.

In fact, many national companies are saying they may 
stop franchising entirely, opting instead to own all their local 
storefronts.

Franchising is an affordable way to realize the American 
Dream of small business ownership by going into business for 
yourself, but not by yourself: Entrepreneurs buy into an estab-
lished brand and grow with a national business. For decades, 
franchising has been wildly successful and has created more than 
780,000 franchise establishments in America. Today franchising 

Minority Franchising 
Under Attack
BY ALFREDO ORTIZ

S P E C I A L  E D I T I O N  F E A T U R E

generates 8.9 million direct US jobs and millions more indirect 
jobs and accounts for 3 percent of the Gross Domestic Product 
(GDP). Quite frankly, the innovative business model has helped 
minorities drive growth of our economy.

Minority-owned businesses as a whole are responsible for 
nearly $1 trillion of economic output and six million jobs in this 
country. And importantly, one out of every five franchisees is a 
minority, employing many more minorities and often located in 
minority communities.

What’s more, according to a 2007 report from the 
International Franchise Association, minority owned franchises 
represented 20.5 percent of franchised businesses, compared 
to 14.2 percent of non-franchised businesses. A little more 
than ten years ago they made up just five percent of franchise 
owners.

At franchises like Popeye’s Louisiana Kitchen, with a 
remarkable female chief executive at the helm, upwards of 
60 percent of stores are minority-owned—and most of those 
owners are women running challenging small businesses. In 
fact, almost 80 percent of minority-owned franchises have less 
than 50 employees. So this ruling really goes at the heart of 
small, minority owned business.

Some think the NLRB ruling is just an attempt by labor 
unions to open the door to unionizing restaurant workers. With 
only one percent of membership in the food service industry, 
unions have had a very difficult time enlisting a workforce with 
high turnover and thousands of owners. If they have just one 
national owner to organize against, suddenly the path to union-
izing thousands of employees is easier.

Recent minimum wage protests show exactly what labor 
unions have in store for franchises. Who would want to risk 
starting a business under that threat?

In the end, the NLRB action is really about big government 
getting bigger and small business getting smaller. We are 
seeing the disenfranchising of America right before our eyes, 
and it’s going to hit minorities hard.   n

Alfredo Ortiz is president of Job Creators 
Network, a national business advocacy 
organization.
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BY MATTHEW PATINKIN

Washington Hampering 
Franchise Small Business

S P E C I A L  E D I T I O N  F E A T U R E

working just 30 hours, not the standard 40 hours that businesses 
have used for decades.

For many employees across the country, this means they will 
see their hours cut to fewer than 30 per week, forcing many of 
them to get second, or even third, jobs. Rather than helping 
people, this will make life more difficult and costly, particularly 
for millions of hardworking people and their families. This is 
deeply troubling.

Recent surveys conducted by the International Franchise 
Association and the U.S. Chamber of Commerce show that the 
Affordable Care Act could cause half of all small businesses to 
cut hours or reduce the number of workers on their payrolls. 
Forty one percent of those surveyed said that the ACA has 
forced them to delay hiring new employees. In fact, the survey 
shows that businesses have already increased their use of 
part-time workers.

I fully support efforts among business leaders in Washington 
to reinstate the traditional definition of full time—40 hours per 
week. This will allow more employees to work more hours and 
earn more money—improving the livelihoods of real people.

I’m proud of all the jobs our franchise business has created 
over the years. I have always believed that government 
should help people who work in small businesses like mine. 
Instead, too many regulations and decisions are doing just 
the opposite. I am optimistic about the year ahead and hope 
to open new stores and hire more people. If Washington 
stays out of the way, we’ll have a much better chance of 
achieving that goal.  n

Matthew Patinkin is an  
Auntie Anne’s franchisee.

Too many decisions coming out of Washington threaten 
the franchise model of doing business. I should know. 
I’m a longtime franchisee of Auntie Anne’s Pretzel 

stores in eight states including Illinois. I’ve never seen the 
situation more challenging for small business owners like me 
and our employees.

For starters, the General Counsel of the National Labor 
Relations Board ruled last year that McDonalds Corp. should be 
considered a joint employer with its franchisees. The complaint 
the General Counsel ruled on features only McDonald’s, but all 
other franchisees are at risk because of it. That leaves franchisees 
like me with serious questions and a great deal of uncertainty. 

If implemented, the ruling will radically change how 
franchised businesses operate in every sector of our economy, 
not just food services, but home health care, hotels, auto repair, 
print companies, and many others. These businesses touch all 
our lives, and hundreds of thousands of local, independent 
business owners like me stand to lose their ability to make key 
decisions and run their businesses successfully. 

Make no mistake, franchisees run their own businesses—
despite what the General Counsel alleges. All hiring, benefits, 
wage and hour decisions, employment practices—in fact, all 
workplace decisions in general—are ours and ours alone. The 
mere thought of being a “joint employer” with our franchisor 
is completely foreign. If the National Labor Relations Board 
thinks differently they simply have their facts wrong. I would 
urge them to start their own locally owned franchise business 
to see exactly how franchising works.

In addition to the joint employer challenge, small business 
owners are being forced to reduce employee hours in order to 
comply with the new definition of “full time” in the Affordable 
Care Act. The ACA requires companies with 50 or more 
employees to provide health insurance to their full time workers 
or pay large fines. However, the law defines full time as anyone 
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BY SEN. LAMAR ALEXANDER (R-TN)

NLRB Actions Could 
Threaten Small Business 

Opportunities
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The National Labor Relations Board’s anticipated decision 
to change the “joint employer” standard could destroy 
a small business opportunity for more than 700,000 

Americans.
The 700,000 men and women I am talking about are 

franchisees. They operate health clubs, barber shops, auto 
parts shops, child care centers, neighborhood restaurants, 
music stores, cleaning services, and much more. They may 
work 12 hours a day serving customers, meeting a payroll, 
dealing with government regulations, paying taxes, and trying 
to make a profit.  

We live at a time when Democrats and Republicans bemoan 
the fact that it’s getting harder and harder to climb the economic 
ladder of success in our country. Successfully operating a 
franchise business is one of the most important ways to do that.

Why would the decision by the National Labor Relations 
Board threaten this very American way of life, knocking the 
ladder out from under hundreds of thousands of Americans?

The board and its general counsel are pursuing a change 
to the “joint employer” standard.  This standard has for 
more than 30 years, since 1984, required that for a business 
to be considered a joint employer, it must hold direct control 
over the terms and conditions of a worker’s employment. 
To decide that, the NLRB looks at who hires and fires, sets 
work hours, picks uniforms, issues directions to employees, 
determines compensation, handles day-to-day supervision, 
and conducts recordkeeping.

Under the changes the NLRB is now considering, it would 
take just indirect control over the employees’ terms and 
conditions of employment, or even unexercised potential to 
control working conditions for a business to meet the joint 
employer standard.

Senate Health, Education, Labor, and Pensions (HELP) 
Committee Chairman Lamar Alexander (R-TN) and Ranking 
Member Patty Murray (D-WA) at a Feb. 5 hearing on the 
joint employer issue.



stability and fairness back to American workplaces by doing 
three things:

First, our legislation would end partisan advocacy at the 
board by increasing the number of board members from 
five to six, requiring an even split between Republicans and 
Democrats. All decisions would require the agreement of four 
board members, resulting in consensus from both sides. 

Second, the legislation would reign in the general counsel, 
who has lately been stretching federal labor law to its limits—
and sometimes beyond. With this bill, both employers and 
unions will have 30 days to seek review of a general counsel’s 
complaint in federal district court and will have new discovery 
rights allowing them to obtain memoranda and other documents 
relevant to the complaint within 10 days.

Third, it would encourage timely decision-making by allowing 
either party in a case before the board may appeal to a Federal 
Court of Appeals if the board fails to reach a decision in their 
case within one year. To further incentivize speedy decision-
making, funding for the entire NLRB would be reduced by 20 
percent if the board is not able to decide 90 percent of its cases 
within one year over the first two-year period post-reform.  

Our legislation would turn the NLRB from an advocate to the 
neutral umpire it ought to be, restoring stability to our nation’s 
workplaces, with nonpartisan decisions made more quickly, 
assisted by a neutral general counsel.  n

Sen. Lamar Alexander (R-TN) is Chairman of the 
Senate Health, Education, Labor and Pensions 
Committee.
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So what could this mean for these more than 700,000 
franchisees and employers?

These franchise companies will find it much more practical 
to own all their stores and restaurants and day care centers 
themselves. There will be many more company-owned outposts, 
rather than franchisee-owned small businesses. There will be 
more for the big guys and none for the little guys.

Franchisees tell me they expect “franchisors would be 
compelled to try to establish control over staffing decisions 
and daily operations” and that “franchisees would lose 
their independence and become de facto employees of the 
franchisor.”

This case doesn’t just affect franchisees, it will affect every 
business that uses a subcontractor or contracts out for any 
service.  That includes most of the 5.7 million businesses under 
NLRB jurisdiction in America because most businesses contract 
for some service. 

WHAT DOES IT MEAN TO BE  
A JOINT EMPLOYER?

First, you are required to engage in collective bargaining. 
You are also are on the hook for all of the agreements made 
in collective bargaining, such as salaries, health care coverage, 
and pension obligations. Being considered a joint employer 
also eliminates protection from boycotts, which are prohibited 
against non-employers.

Imagine being an employer and having these legal, financial 
and time burdens placed upon you by a union representing 
employees you have no real control over. 

We have several large auto manufacturing plants in my 
home state of Tennessee. Let’s say one of those plants has 
a few thousand employees, but thousands of other workers 
come in and out of the plant’s gates every day to provide 
goods and services the facility needs to operate. These 
workers are employed and directly controlled by subcon-
tractors that provide security, supply auto parts, and staff the 
company lunch room.

If the NLRB goes down this road, the plant owner could be 
forced to sit at dozens of different collective bargaining tables 
and be held responsible for another employer’s obligations. 

Most business owners are people who wanted to run 
their own business, be their own boss, and live their dream 
of providing a much-needed service in their community. The 
NLRB’s pending decision would ruin that dream for many. It is 
no favor to the economy, hard-working small business owners 
and entrepreneurs—only an attempt to allow unions to reach 
deeper pockets.

Recently, Senate Majority Leader Mitch McConnell and 
I introduced legislation, the NLRB Reform Act,  that would 
address absurd decisions like this one that are coming out all 
too frequently from today’s partisan NLRB. Our goal is to bring 

John Sims IV, a Rainbow Station franchise owner from 
Virginia, testifies before the Senate Committee on Health, 
Education, Labor, and Pensions on the negative impact that 
the NLRB’s actions were already having on his business.
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A new ruling from the NLRB would hurt millions of American workers. 

BY LEE HABEEB & MIKE LEVEN

Few Americans know his name—not even most staffers or 
reporters on Capitol Hill. But hundreds of thousands of 
small-business owners are afraid the government agency 

he works at will do irreparable harm to their companies.
He has served on the board of directors of the AFL-CIO 

Lawyers Coordinating Committee and as general counsel to 
the International Union of Operating Engineers. And he’s now 
representing those same unions with a new and more powerful 
title: general counsel of the National Labor Relations Board.

His name is Richard Griffin, and he was appointed by 
President Obama in the fall of 2013 to be the nation’s top 
labor-law prosecutor. It is the five-member board that actually 
rules on cases, but Griffin decides which companies to inves-
tigate and prosecute for alleged unfair labor practices.

Griffin wasted no time flexing his legal muscles: Last summer, 
he ruled that McDonald’s could be held jointly liable for labor 
and wage violations by its franchise operators. In December, he 
doubled down, issuing complaints naming McDonald’s Corp. 
as a “joint employer” of workers at its franchisees, overturning 
decades of settled law and disrupting a business model that has 
been the engine of job and wealth creation for the American 
working class for decades.

To say that franchising has been a good way to own a piece 
of the American Dream would be an understatement. The 
number of small-business owners using the model exceeds 
770,000. Franchising touches not just fast food but every walk 
of American life: AAMCO and Anytime Fitness, Century 21 Real 
Estate and Curves for Women, H&R Block and Hilton Hotels, 
Merry Maids and Molly Maids, Supercuts and Snap-on tools, 
U-Haul, The UPS Store, and Visiting Angels—all are franchises.

Why the change of heart at the NLRB? Had the legal 
relationship between franchisees and franchisers suddenly 
changed? The answer to the second of those questions is no. 
What changed was the legal leadership at the NLRB—and 
Griffin, it seems, is determined to change franchising.

We can’t know for certain, because the NLRB won’t 
let the public know the legal reasoning behind his ruling. 
Diana Furchtgott-Roth, a former chief economist of the 
U.S. Department of Labor who now works at the Manhattan 
Institute, called the NLRB to ask whether she could see the 

The War on Small Business 
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advice memorandum discussing the legal foundation for the 
change. She was told that “the memorandum is not available 
publicly because it’s part of the litigation process.”

This much we do know about Griffin’s ruling: He came to 
his conclusion despite three decades of legal precedent under 
which a franchiser is a joint employer only if it “meaningfully 
affect[s] matters relating to the employment relationship such 
as hiring, firing, discipline, and direction.” And he came to his 
conclusion knowing that the franchising business model is predi-
cated on the idea that franchisers do not involve themselves in 
any of those aspects of the franchisees’ operations.

He must have also known that franchisers and franchisees 
across America would be terrified.

“The franchising business model has succeeded because it 
allows franchisees to control costs, such as labor, and reap the 
benefits of running their businesses profitably,” Andy Puzder, 
the chief executive of CKE Restaurants, wrote in a recent Wall 
Street Journal editorial. “The owner of your local McDonald’s 
decides who mops the floors; the decision doesn’t come out of 
headquarters in Oak Brook, Illinois.”

What’s worse, Puzder explained, Griffin’s ruling all but 
upends hundreds of thousands of legal agreements between 
franchisers and franchisees across the country. “At CKE 
Restaurants,” Puzder wrote, “even if we wanted to manage our 
franchisees’ employees, we lack the contractual authority to do 
so for the simple reason that neither party contemplated that 
we would manage them.”

But contracts don’t seem to matter to the NLRB’s top legal 
cop any more than longstanding legal precedent.

The NLRB’s decision also upends the business calculus 
involved in franchising. Time and again, franchisees and 
franchisers have explained to anyone who will listen that making 
franchisers joint employers kills all incentives to franchise. Why 
would entrepreneurs assume a 100 percent equity stake in a 
business that they don’t really control? And why would a corpo-
ration choose to franchise if the legal liabilities are the same as 
in owning?

To be fair, not everyone is unhappy with Griffin’s legal 
gymnastics. This past month, ten former restaurant workers 

http://www.nationalreview.com/author/lee-habeeb
http://www.nationalreview.com/author/mike-leven
http://www.nationalreview.com/article/397910/war-small-business-lee-habeeb-mike-leven
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sued McDonald’s Corp. along with one of its franchisees for 
alleged wrongful termination, in a move that tests Griffin’s 
new legal standard. We can be sure that many more suits are 
coming, because trial lawyers work on commission, and the 
thought of punishing a deep-pocketed corporate parent for the 
actions of a not-so-well-heeled individual franchisee is chum to 
these legal sharks.

Kendall Fells—director of Fast Food Forward, a coalition 
seeking to unionize fast-food restaurant workers in New York 
City—was also thrilled. “Today’s decision by the NLRB’s general 
counsel shows that McDonald’s can no longer hide behind 
franchisees for illegal treatment of workers,” he told reporters.

Why is he so excited? Up until now, workers have had to 
petition individual franchisees to form a union. Under Mr. 
Griffin’s new reading, they can leapfrog their direct managers 
and petition corporate headquarters, which are more vulnerable 
to political pressure and less sensitive to local markets.

And who’s behind Fast Food Forward? The Service 
Employees International Union—the group that has been 
staging demonstrations against McDonald’s and other fast-food 
franchises, demanding higher wages and the right to organize 
their workers.

And that—we can safely assume—is what the latest missive 
from Richard Griffin is all about: making it easier for labor unions 
to turn hundreds of thousands of small businesses into union 
halls, and making it easier for trial lawyers to sue the parent 
company for the mistakes of individual owners.

But good news for union bosses and trial lawyers is bad news 
for franchisers, franchisees, their employees, their customers, 
and a big chunk of the American economy; franchising 
supports more than 18 million jobs and adds $2 trillion to the 
national economy.

Who will suffer the most? The little guy and gal, including 
over 200,000 minority-owned franchises that put members of 
minority communities to work.

Daljit Hundal is one example. His family moved from India to 
England when he was seven. A family friend in California recom-
mended that he move there, and he did, starting at a junior 
college and eventually transferring to Fresno State. To help pay 
his bills, Daljit took one of those “dead-end,” minimum-wage 
jobs we always hear derided in the media.

Only that dead-end job turned into a career. He started as 
a part-time cook at Carl’s Jr. when he was 19, and was soon 
selected for a training program for a management position.

“I worked my way up from shift manager to sole general 
manager, two years later was promoted to district manager, 
and three years later became regional vice president at age 
26,” he explains.

When the corporation started to struggle, Carl’s Jr. sold 
the stores Daljit was overseeing to franchisees. He was out of a 
job, but not for long. He cobbled together the cash—including 
money from his in-laws—to purchase his first franchise from 
the corporation that only months before had laid him off. He 
now owns more than a dozen Carl’s Jr. restaurants, and a bunch 
of Jamba Juice stores, too.

“With the NLRB’s ruling, I don’t see the point of someone 
becoming a franchisee,” Daljit says.

He talked about the impact on his business if his workers 

were unionized. “The amount you would have to raise prices 
to meet the increased costs is staggering, and if you have the 
store on the threshold of being barely profitable, higher prices 
will definitely lead it to lose customers and money, forcing the 
franchise to shut down.”

Daljit saved for last his most cutting observation about the 
NLRB, unions, and trial lawyers: “You’ll be hurting the very 
people you say you want to help.”

Heidi Ganahl agrees. As the founder and CEO of Camp 
Bow Wow, a day-care franchise for dogs, she understands the 
power of the franchise model firsthand. She wrote an op-ed for 
a local Colorado paper that started with a story about her own 
franchising experience:

Widowed and broke in my late 20s, I had a simple business 
idea: a day care for dogs. The idea took off, but it was soon clear 
that I would neither have the funds nor the time to expand it on 
a significant scale. So like thousands of other business owners, 
I decided to franchise. It was a win-win for me, who got to see 
my business idea flourish, and the franchisees, who received a 
ready-made business model for a reasonable price. Hundreds 
of thousands of pet owners in 40 states are happy I did. Not to 
mention the dogs!

Ganahl noted in her column that one in three franchises of 
Camp Bow Wow are solely owned by women, and 75 percent 
have at least one female owner.

Members of Congress have taken notice. “This is an assault 
on the American Dream,” said Representative Carlos Curbelo 
(R., Fla.). “We need to limit the NLRB’s ability to arbitrarily 
inflict harm on low-income and working-class families that 
need jobs the most.”

Republican senators Mitch McConnell (Ky.) and Lamar 
Alexander (Tenn.) introduced a bill last fall that would restructure 
the NLRB. Under the current arrangement, three board 
members were chosen by Democrats and two by Republicans. 
The new bill, called the NLRB Reform Act, would add a sixth 
board member and require a balanced board consisting of three 
Republicans and three Democrats, just like the Federal Election 
Commission. “Our legislation is simple,” Alexander explained. 
“It will change the NLRB from an advocate to an umpire.”

This week, the U.S. Senate’s Health, Education, Labor, 
and Pensions Committee (HELP) is holding a hearing on this 
issue called “Who’s the Boss—The Joint Employer Standard 
and Business Ownership.” We may hope it will resolve two 
questions that hundreds of thousands of small-business owners 
across America are asking that go beyond the definition of a 
joint employer.

Who is the NLRB’s boss? And Richard Griffin’s? n
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